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(i) 
STATEMENT. OF QUESTIONS. PRESENTED 


1. Where adjustment of an alien's status is authorized under the 
Displaced Person's Act of 1948, as amended (50 App. U.S.C. 1953), upon 
proof that an alien is displaced from his country of birth, nationality or 
residence, (a) may a denial of such adjustment be predicated upon a find- 
ing that an alien can return to the City of Trieste rather than to a foreign 
country, and (b) is such erroneous denial immaterial if it is found that 
the administrative denial might have been authorized on other grounds? 

2; Is an administrative finding that appellant is presently a citizen 
of Italy based upon substantial evidence where it is predicated upon an 
ex parte communication from the Italian Consul (which does not state that 
appellant is an Italian and which is not set forth in appellant's immigration 
file), and appellant is not afforded an opportunity to rebut this evidence 
or to cross-examine? 

3. Is the basis for a denial of adjustment under the Refugee Relief 
Act (50 U.S.C. App. 1971d) upon the ground that an alien could return 
to the country of his nationality clearly ascertainable under the standard 
laid down in S.E.C. v. Chenery, 332 U.S. 194 (1946), where no finding 
was made.of the alien's present nationality but the administrative decision 
merely stated that advice had been received that an Italian travel document 
had been issued? 

4. Where an administrative determination of Italian citizenship is 
not based upon the evidence of record, is appellant entitled to a de -novo 
trial on the issue of his citizenship and may expert testimony be intro- 
duced in evidence? 

5. Did the District Court properly interpret the Displaced Persons 
and the Refugee Relief Acts (50 U.S.C. 1953, 1971d) which provide for 
adjustment of status by a person unable to returnto"the country of his - 


birth, or nationality, or his last residence" as requiring displacement 
from all three countries where the statute reads in the disjunctive? 





JURISDICTIONAL STATEMENT . ... 
STATEMENT OF THE CASE * * 2 
A. The Displaced Persons Applications 
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STATUTES INVOLVED... . . 
SUMMARY OF ARGUMENT . a 


ARGUMENT: 
I, Appellant was Erroneously Denied Adjustment of Status Under 
The Displaced Persons Act . . . « «© © 6 » 


Il. The District Court Erroneously Held That Substantial Evidence 
Supported A Finding Of Appellant's Italian Nationality . 


The Basis Of The Administrative Denial Of The Refugee Relief Act 
Application Is Not Clearly Ascertainable, And The Proceedings 
Should Be Remanded To The Immigration Service For Clarification 


The District Court Erroneously Refused To Permit Introduction Of 
Expert Testimony To Establish The Meaning Of Domicile As Used 
In The Treaty With Italy : 2 * = ©@ 2 & &@ 


Appellant became a national of Yugoslavia by the Terms Of The 
Treaty Of Peace and Is A National Of That Country « 


The Denials Of The Displaced Persons Act And Refugee Relief 
Act Applications Were Erroneously Grounded Upon Failure To 
Consider Displacement Of Appellant From His Country Of 
Birth And Country Of Last Residence 


CONCLUSION * -« ._ *« ww -# 
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BRIEF FOR APPELLANT 


JURISDICTIONAL. STATEMENT 


This is an appeal from a judgment of the District Court entered in 
favor of the appellee on February 20, 1957, dismissing appellant's com- 


plaint for a declaratory judgment. The jurisdiction of the District Court 
was invoked under 28 U.S.C. 2201 and 5 U.S.C. 1009. This Court has 
jurisdiction of this appeal under 28 U.S.C. 1292(1). 


STATEMENT OF THE CASE 


This is a declaratory judgment action to review a denial by the 
Attorney General of two applications by appellant for adjustment of 
status to that of a permanent resident. Applications were made under 
section 4 of the Displaced Persons Act of 1948, as amended (50 U.S.C. 
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App. 1953), and under section 6 of the Refugee Relief Act of 1953 

(50 U.S.C. App. 1971d). These statutes permit adjustment of status 
where an alien is unable to return to the country of his birth, nationality 
or last residence. The Displaced Persons application was denied on 
April 8, 1953, upon the ground that appellant could return to Trieste, 
the alleged country of his last residence (J. A. 39). The Refugee 
Relief Act application was denied on March 17, 1955, upon the ground 
that appellant is a citizen of Italy and can return to that country (J. A. 
42). 


Appellant was born in Briani, Province of di Pola. Prior to . 
World War I Briani was in Austria. After World War I it became Italian, 
and it has been a part of Yugoslavia since 1947 under the Treaty of Peace 
signed inter alia by the United States, Italy and Yugoslavia, 61 Stat., 
Part 2, 1247, 1379 (J.A. 40). 


Appellant's immigration file reveals that upon arrival in the 
United States in 1946, when first questioned by the Immigration authori- 
ties he stated that he was unaware of what his present citizenship was 
(Ex. 10, Displaced Person's Hearing). Immigration Officer Millman in 
a decision dated October 10, 1951, determined that appellant was "a 
native of that portion of Austria which later became a part of Italy, last 
a citizen of Italy, present nationality undetermined." Several other im- “ 
migration decisions in the case state that he was last a citizen of Italy 
without specifying his. present nationality (J. A. 41). 


(A) 7 
The Displaced Persons: Application 
The Displaced Persons application was denied after a hearing 
which was stenographically recorded, and is contained in appellant's e 
immigration file. It reveals that appellant went to Trieste in 1939 and 
stayed there (shipping out as a seaman) from 1939 to 1946. However, 
he returned in 1946 to Yugoslavia before coming to the United States 
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(Immigration Minutes, p. 6). His application recites that he was last 
a resident of Yugoslavia, but this is crossed out in ink by the Immi- 
gration Service Examiner and changed to Trieste. An affidavit sub- 
mitted by appellant to the Immigration Service in connection with a 
Claim of physical persecution recites that appellant established no 
residence in Trieste as he was a seaman and followed that calling be- 
tween 1932 and 1946. He shipped out of Trieste during this period 
according to the affidavit, retaining his domicile in Yugoslavia. The 
Displaced Persons decision, however, finds that Trieste is his last 
residence, that he can return there, and solely upon this basis adjust- 
ment was denied (J. A. 41). The District Court found that this denial 
was erroneous because the statute does not require inability to return 
to "any particular city, but in a specified country."" However, the 
Court found this erroneous denial immaterial (J. A. 36). 


(B) 
The Refugee Relief Act Application 


Appellant's Refugee Relief Act application was denied solely on the 
ground that he could return to the country of his nationality, but no find- 
ing was made as to his present citizenship (J.A. 41). The immigration 
file lodged with the Court merely contains appellant's application under 
that Act and a decision denying it. There is no recorded testimony 
although appellant was accorded a hearing. (The practice in many im- 
migration districts was not to record the testimony in 1955. Today it 
is recorded.) The sole basis for the denial is an alleged ex parte letter 
of March 18, 1954, from the Italian Consul in New York advising the 
Immigration Service that appellant was a resident of Trieste. This 


letter does not state that appellant is an Italian citizen and is not in 
appellant's certified immigration file. The District Court held that 
although appellant might be unable to return to Yugoslavia, he could 
be deported to Italy and the finding that he was a citizen of Italy was 
based upon substantial evidence even though there was some evidence 
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to the contrary (J. A. 36). An offer to prove through expert testimony 
that appellant is presently a citizen of Yugoslavia was rejected (J.A. 
13, 14, 28, 34). Upon a finding that appellant is a citizen of Italy, 

the District Court affirmed both orders of the Immigration Service 
denying adjustment of status to appellant. 


STATUTES INVOLVED 


The Displaced Persons Act of 1948, as amended, 62 Stat. 1011 
(50 U.S.C. App. 1953), authorizes adjustment of status of aliens to 
permanent residence for displaced persons in the United States. It 
provides: 


"Sec. 4(a) Any person who (1) entered the United 
States prior to April 30, 1949, and was on that date 
in the United States . . . and (2) is otherwise admis- 
sible under the immigration laws, and (3) is a dis- 
placed person residing in the United States as defined 
in this section, may within two years next following 
the effective date of this Act, as amended, apply to 
the Attorney General for an adjustment of his immi- 
gration status. If the Attorney General shall, upon 
consideration of all facts and circumstances of his 
case, determine . . . that such alien is qualified 
under the provisions of this section, the Attorney 
General shall report to the Congress all the perti- 
nent facts in the case... ."} “ 


™(b) When used in this section the term 'Dis- ! ha 
placed Person residing in the United States’ means a 
person who establishes . . . that he is a person dis- 


placed from the country of his birth or nationality or * 
of his last residence as a result of events subsequent i 


to the outbreak of World War II." + 


The Refugee Relief Act of 1953 (67 Stat. 403, 50 U.S.C. App. 
1971d) authorizes similar adjustment for a person who is: 


1 ' 
Upon Congressional approval of the Attorney General's order, 
permanent residence is granted to the alien. 


9) 


" . . . unable to return to the country of his birth, .. 
or nationality or last residence because of persecu- 
tion or fear of persecution on account of race, reli- 
gion, or political opinion..." 


SUMMARY OF ARGUMENT 


Appellant was erroneously denied adjustment of status under the 
Displaced Persons Act (50 App. U.S.C. 1953) upon the ground that he 
could return to Trieste. The District Court properly acknowledged that 
the statute speaks of being displaced from one's country of birth, na- 
tionality, or residence and authorizes adjustment where such displace- 
ment occurs. Trieste is not a country, and the appellee wrongfully 
denied appellant's application under this statute. The District Court 
found this wrongful denial immaterial, apparently upon the ground that 
appellant is a citizen of Italy and could return there. This was error 
for two reasons. First, a reviewing court can not substitute its own 
ground for denial for the one invoked by the agency, S.E..C. v. Chenery 
Corp. , 332.U.S..194, 197 (1946). Secondly, as we shall show, appel- 
lant is not a citizen of Italy. 


The second administrative denial herein, refusing adjustment 
under the Refugee Relief Act (50 U.S.C. App. 1971d) was predicated 
upon a finding that appellant could return to the country of his nationality 
without any specific finding as to his nationality. This conclusion was 
based upon an ex parte communication which does not state that appel- 
lant is an Italian and is not in appellant's certified immigration file. 

No opportunity was afforded appellant to rebut this evidence or to cross- 
examine. Such hearsay evidence is not substantial evidence. Consoli- 
dated Edison Co. v. N.L.R.B., 305 U.S. 197, 230 (1938); U.S. ex rel 
Lindenau v.. Watkins, 73 F. Supp. 216, 224 (S.D.N. Y. 1947), and the 
District Court's finding to the contrary was erroneous. 


The District Court improperly refused to permit the introduction 
of expert testimony to show that appellant is a citizen of Yugoslavia 
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rather than of Italy. Under the Treaty of Peace with Italy, Italian citi- 
zens domiciled on June 10, 1940, in territory ceded to Yugoslavia be- 
came Yugoslavian citizens. Appellant was an Italian citizen in 1940 
and was domiciled in the City of Briani which was transferred to Yugo- 
slavia. He thereby became a Yugoslavian citizen under the terms of 
the Treaty of Peace (61 Stat. Part 2, 1247, 1379). 


The statutes in question authorize adjustment of status where ‘ 
there has been displacement from an alien's "country of his birth, or 
nationality or his last residence. "' The word, "or," should be given ¢ 
its normal disjunctive meaning, especially here in statutes which are 
remedial and especially in the light of their legislative history which 
shows that Congress proposed but rejected the use of conjunctive 
language (H.R. 8193, 83d Congress, 2d Session). As appellant alleges 
that he can not return to Yugoslavia, the country wherein is situated 
the place of his birth, U.S. ex.rel Mensevitch v. Tod, 264 U.S. 134 
(1923), it was the duty of appellee to pass upon this contention regard- 
less of his present citizenship. Displacement from one's country of 
birth alone is sufficient to qualify an alien under the statutes. In addi- 
tion, appellant was last a resident in the country of Yugoslavia. Even 
if he removed himself to the City of Trieste, the country of his resi- 
dence remained Yugoslavia until he acquired a domicile or residence ‘in és 


another country. v 


The District Court therefore erred in dismissing the complaint, 


and the judgment below should be reversed. 





ARGUMENT 
I. 


APPELLANT WAS. ERRONEOUSLY DENIED 
ADJUSTMENT OF STATUS UNDER THE 
DISPLACED PERSONS ACT 
The appellant was denied adjustment of status under the Displaced 
Persons Act (50 U.S.C. App. 1953) upon the ground that he was last a 
resident of Trieste. The Immigration Service ruled (J.A. 40): 


" . . . It appears established by the record that 
the subject was last a resident of Trieste and that he 
would not be persecuted if he were to return to Trieste. 
Hence it will not be necessary to examine the other 
issues presented in matters arising under Section 4 
of the Displaced Persons Act of 1948, as amended." 
It was concluded that the appellant was a native of Austria, for- 
merly a citizen of Italy, that he was last a resident of Trieste, and that 
he could not establish inability to return to Trieste because of fear of 


persecution on account of race, religion or political opinions. 


Denial of adjustment under the 1948 Displaced Persons Act can 


only be predicated upon a finding that appellant can be returned to the 
country of his last residence. Appellee predicated the Displaced Per- 
sons denial solely upon the fact that Trieste was such country. 


Trieste territory never was a country. ~The term country refers 
to a state or nation which exercises sovereign power in behalf of the 
people. United States v. Recorder, 27 Fed. Cases 718, No. 16,129. 
A country or. state refers to a nation in the international sense. 

I. Moore, International Law Digest 14; Republique Francaise v. 
M.K.T. Ry..Co. of Texas, 85 F. Supp. 295, 296 (N.D. Texas, 1949; 
United States v. Kuche, 56 F. Supp. 201, 207 (S.D. Calif. 1944); Zapf 
v. Redenour, 198 Iowa 1006, 200 N. W. 618 (1924). 
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According to appellee, appellant last resided in Trieste. It is well 
known that Trieste is not a country, but is rather a free city created by 
Article 21 of the Treaty of Peace with Italy and has been administered 
jointly by the Anglo-American Military Command in Zone A and, the 
Yugoslavia Military Command in Zone B. Each Military Command within 
its zone is responsible for the promulgation of all laws and orders, and 
each has the responsibility of reporting to a Security Council. Since the 
city of Trieste does not exercise sovereign power on behalf of its people, 
but rather is governed by three foreign countries, it can not be considered 
a "country" within the meaning of the Displaced Persons Act. The District 
Court acknowledged that upon this ground the denial by the Immigration 
Service was erroneous (J.A. 36). However, it supplied an alleged 
proper finding that appellant is a citizen of Italy contained in a subsequent 
proceeding under a different law, and found this error immaterial. We 
Shall show in subsequent points that the finding of Italian citizenship is 
unwarranted. Here we treat the propriety of substituting a proper 
finding for the improper administrative ruling herein. 


The proceeding under the Displaced Persons' Act was separate 
and distinct from that under the Refugee Relief Act. Two separate laws 
are involved, two separate applications, and two separate hearings. 

The Displaced Persons hearing was transcribed and decided upon the 
evidence of record. The Refugee Relief Act hearing was not transcribed 
and was not decided on the evidence of record. Originally, appellant 
sought to review only the Displaced Persons denial (J.A. 1). The sub- 


sequent cause of action setting forth the Refugee Relief Act denial was 
added at the trial (J.A. 7, 9) to avoid piecemeal litigation. Appellant 
should not be penalized because he determined to litigate two contro- 
versies with appellee rather than one. It is clear that had the Displaced 
Persons controversy alone been litigated, judgment should have been 


rendered in appellant's favor. Courts can not supply findings for 


e 

Subsequent to the administrative proceedings herein, namely on October 5, 1954, the 
administration of the "Free Territory of Trieste” was transferred to Italy and Yugoslavia. Each of these 
countries presently administers a separate zone of the Territory. 
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administrative agencies. The erroneous administrative finding in the 
Displaced Persons‘ decision can not be replaced by a proper one sup- 
plied by the Courts. The Supreme Court observed in S.E.C. v. Chen- 
ery Corp., 332 U.S. 194, 197 (1946): 


"When the case was first here, we emphasized 
a simple but fundamental rule of administrative law. 
That rule is to the effect that a reviewing court, in 
dealing with a determination or judgment which an 
administrative agency alone is authorized to make, 
must judge the propriety of such action solely upon 
the. grounds invoked by the agency.” 
Accordingly, the Displaced Persons‘ denial was improper and 


the judgment below should be reversed. 


i. 


THE DISTRICT COURT ERRONEOUSLY HELD 

THAT SUBSTANTIAL EVIDENCE SUPPORTED 

A FINDING OF APPELLANT'S ITALIAN 

NATIONALITY 

At his deportation proceedings on October 8, 1951, appellant testi- 

fied that he did not know of what country he is a citizen. He testified 
that his home on June 10, 1940, was in Trieste, that he moved to Trieste 
from Briani in 1939 and lived there until 1946. He further testified that 
after the Treaty of Peace ending World War II he did not elect to Italian 
citizenship. The hearing officer concluded: 


"Respondent is an alien, a native of that portion 
of Austria which later became a part of Italy, last 


a citizen of Italy, present nationality undetermined." 
(Emphasis supplied) 


In the proceeding on appellant's application for status as a dis- 
placed person on December 19, 1951, appellant testified again that he 
did not know of what country he is a citizen. He testified that his daugh- 


ter, mother, sister and brother live in Briani, and he himself owns 


two homes and 100 hectares in Briani. He visited Briani in 1946, one 
month before he departed for the United States. He testified that he 
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has no property in Trieste and stayed there between merchant marine 
| trips in one room. He also testified that he married his wife in Trieste, 
and his child was born in Trieste. In the Displaced Persons proceed- 
ing no determination was made as to appellant's present nationality 
(J.A. 41). 


The proceeding on appellant's application for adjustment of status 
under the Refugee Relief Act was conducted without a transcribed hear- 
ing. The Special Inquiry Officer denied appellant's application on the 
ground that "he is able to return to the country of his nationality," 
without clearly indicating what such nationality is. In so doing the basis 
for his decision was an ex parte letter from the Consul General of Italy 
at New York, not contained in the file and not the subject of confronta- 
tion. The Hearing Officer stated: 


"Under date of March 18, 1954, the Consul Gen- 
eral of Italy at New York, advised the Immigration 
and Naturalization Service that it has been officially 
established that Bartolo Lubini established his resi- 
dence in Trieste on May 19, 1940. The Consul Gen- 
eral stated that as he was a permanent resident of 
Trieste on June 10, 1940, no option was required in his 
case. On April 2, 1954, the Consul General issued a 
travel document for the applicant's return to Italy." 


Prior to the decision on the Refugee Relief Act, two hearing offi- 


cers were unable to make a finding in regard to appellant's present 


nationality. The additional source of information upon which the Special 
Inquiry Officer in the Refugee Relief Act proceeding relied, contributed 
no additional new information. The Italian Consul's letter did not state 
that appellant is an Italian. As an ex parte communication, it can not 
be considered substantial evidence. Traditionally, ex parte evidence 
relating to vital issues is not considered proper or substantial evidence 
in immigration proceedings. Sardo v. McGrath, 90 U.S. App. D.C. 
195, 196. F..2d 20 (1952). This is especially so where, as here, it 

_ did not clearly indicate that appellant is an Italian, and no opportunity 
was afforded to explain or rebut it. Lewis ex rel Lai Thuey Lem v. 
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Johnson, 16 F.2d 180 (C.A. 1,.1926); Sercerchi v. Ward, 27 F. Supp. 
437 (D.C. Mass. 1939). 


The ex parte evidence herein was merely a letter by the Italian 
Consul in New York stating that appellant was a resident of Trieste. 
It was probably written in response to a communication from the 
appellee who may or may not have represented all the true facts in 
the instant case. The ex parte letter was at most opinion evidence of . 
a hearsay nature, and it did not necessarily reflect the Italian law and 
the facts herein accurately. In the absence of cross-examination and 
the full text of the correspondence herein, there is no way of ascer- 
taining the conclusion reached, the facts assumed, nor the pertinent 
foreign law. In any event, the ex parte letter was hearsay. 


"Mere uncorroborated hearsay or rumor does not 
constitute substantial evidence." Consolidated Edison 


Co. v. N.L.R.B., 305 U.S. 197, 230 (1938). 


“Hearsay and non-expert opinion evidence may 
not be used in this court as a basis to support the 
findings of the Board upon which rests an order sought 
to be enforced." N.L.R.B. v. Bell Oil & Gas Co., 

98 F.2d 406, 409 (C.A. 5, 1938). 


See also: Bridges v. Wixon, 326 U.S. 135, 153 (1945). 


In U.S. ex rel. Lindenau v. Watkins, 73 F. Supp. 216, 224 
(S.D.N.Y. 1947), the Court refused to consider an ex parte communi- 
cation addressed by the Ministry of Foreign Affairs of Guatamala to 
the American Ambassador on the subject of an alien's citizenship. 
Similarly, the ex parte evidence considered herein, without confronta- 
tion, without cross-examination and without an opportunity for rebuttal 


should not be considered substantial evidence. 
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I. 


THE BASIS OF THE ADMINISTRATIVE DENIAL 
OF THE REFUGEE RELIEF ACT APPLICATION 
IS NOT CLEARLY ASCERTAINABLE, AND THE 
PROCEEDINGS SHOULD BE REMANDED TO THE 
_IMMIGRATION. SERVICE FOR CLARIFICATION 
The Special Inquiry Officer based his denial of the Refugee Relief 
Act application on a finding that appellant could return to the country of 
his nationality without fear of persecution. In order to prcperly review 
this finding it is first necessary to determine what the inquiry officer 
found to be appellant's country of nationality. The findings on this, 
however, are vague and uncertain. 


In his opinion (J. A. 42) the Special Inquiry Officer referred to a 
letter from the Consul General which stated that appellant was a per- 
manent resident of Trieste on June 10, 1940, and that no option was 
required in his case. He further stated that the Consul General issued 
a travel document for appellant‘s return to Italy. No finding was made 
in the decision as to appellant's nationality. 


Because of the reference to the issuance of a travel document to 
Italy, it is possible to guess that the Special Inquiry Officer considered 
appellant's country of nationality to be Italy. However, in the absence 
of a specific finding of appellant's country of nationality, such can only 
be mere conjecture. Under our immigration laws travel documents 
may be issued to aliens who are not citizens of the country issuing such 
documents, 8 U.S.C. 1253. | 


In S.E.C. v. Chenery Corp. , 332 U.S. 194, 196-7 (1946), the 
Supreme. Court stated: 


} "If the administrative action is to be tested by 
the basis upon which it purports to rest, that basis 
must be set forth with such clarity as to be under- 
standable. It will not do for a court to be compelled 
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to guess at the theory underlying the agency's action; 
nor can a court be expected to chisel that which must 
be precise from what the agency has left vague and 
indecisive. In other words, ‘We must know what a 
decision means before the duty becomes ours to say 
whether it is right or wrong.'" 


The decision of the Special Inquiry Officer on the Refugee Relief 
Act application does not meet this standard. 


IV. 


THE DISTRICT COURT ERRONEOUSLY RE- 
FUSED TO PERMIT INTRODUCTION OF EXPERT 
TESTIMONY TO ESTABLISH THE MEANING OF 
DOMICILE AS USED IN THE TREATY OF PEACE 
WITH ITALY 


Article 19 of the Treaty of Peace with Italy, signed in Paris on 
February 10, 1947 (61 Stat. Part 2, 1247, 1379), provided for the ces- 
sion of the province where appellant was born to Yugoslavia. It pro- 
vides as follows: 


"Italian citizens who were domiciled on June 10, 
1940, on territory transferred by Italy to another State 
under the present Treaty and their children born after 
that date, shall, except as provided in the following 
paragraph, become citizens with full civil and po- 
litical rights of the State to which the territory is 
transferred, in accordance with legislation to that 
effect to be introduced by that State within three months 
from the coming into force of the present Treaty.' 


Appellant was a citizen of Italy in 1940 and was domiciled in Briani 


which was transferred to Yugoslavia in 1947. At the trial counsel for 


The exception referred to provided that all persons whose customary language is Italian shall be 
entitled to opt for Italian citizenship, The Administrative record at the hearing on October 8, 1951, 
establishes that appellant never opted for Italian citizenship. 

"Q. After the Treaty of Peace ending World War II did you ever 
elect to Italian citizenship? 
"A. No.” 
The exception, therefore, is not applicable. 


The full text of the treaty may be found in Laws Conceming Nationality, United Nations 
Legislative Series (1954), p. 588. 
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appellant offered to introduce through expert testimony the meaning of 
domicile as used in the Treaty of Peace (J.A. 34). The District Court, 
however rejected such offer. 


It is submitted that in thus ruling the District Court committed 
error. Although a court can take judicial notice of the law of a foreign 
country, the interpretation of the foreign law is a question of fact to be 
_ introduced through expert testimony and not a question of law. Murphy 
v. Bankers Commercial Corp., 111 F. Supp. 608 (W.D.N. Y. 1952); 


Markovic v. National City Bank of New York, 12 F.R.D. 175 (S.D.N.Y. 
1951). 


As appellant's present citizenship was not determined upon record 
evidence, he was entitled to a trial de novo on this issue under Section 
10(e) ofthe Administrative Procedure Act (5 U.S.C. 1009e). 


"The sixth category, representing the establish- 
ment of facts upon a trial de novo, would require the 
reviewing court to determine the facts in every case 
of adjudication not subject to sections 7 and 8 or other- 
wise required to be reviewed exclusively on the rec- 
ord of a statutory agency hearing." House Report. 
1980, 79th Cong., 2d Sess., p. 45. 


There was no statutory agency hearing herein on the Refugee Re- 
lief Act. Accordingly, it is clear that appellant was entitled to a trial 


de novo on the issue of his citizenship and expert testimony on the sub- 


ject was admissible. 


The meaning of domicile as used in the Treaty of Peace was of 
vital importance to appellant's case. If appellant could have established 
his domicile in Briani on June 10, 1940, he would by the terms of the 
Treaty be a Yugoslav national. Since the basis for the decision by the 
Immigration Service and the Court was the finding that appellant is a 
citizen of Italy, appellant's proffered testimony was crucial to his 
case. 
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V. 


APPELLANT BECAME A NATIONAL OF 

YUGOSLAVIA BY THE TERMS OF THE 

TREATY OF PEACE AND IS A NATIONAL 

OF THAT COUNTRY 

Appellant's present nationality is to be determined by his domi- 

cile in 1940. His domicile was in Briani in 1940, and accordingly, 
when such city became Yugoslavian in 1947 under the Treaty of Peace, 
he became a Yugoslavian. 


Our courts have similarly held that in those cases where terri- 


tory is ceded to another country, the national acquires the nationality 
of the country to which the territory is ceded. United States ex rel 
Umecker. v...McCoy, 54 F. Supp. 679 (1944); United States ex rel 
D'Esquiva_v.. Uhl, .137.F. 24.903 (C.C.A. 2,.1943); Wenglinsky v. 
Zurbrick, 38. F.2d.985 (C.C.A. 6,.1930).. See also... Oppenheimer, 


International Law (4th Edition), p. 445. 


By the terms of the Treaty of Peace all persons domiciled on 
June 10, 1940, in the territory ceded to Yugoslavia became Yugoslav 
nationals. It is therefore necessary to inquire into the domicile of 
appellant on June 10, 1940, to determine whether he acquired Yugoslav 
nationality. 


Article 43 of the Italian Civil Code defines domicile as follows: 
"The domicile of a person is where he has es- 
tablished the principal place of his business and 
interest." 
In Kozich v. Mayor of Milan, Court of Appeals of Milan, March 
18, 1952, reported in Italian Jurisprudence, 1952, Vol. I, page 451, 
plaintiff was born in Lubliana, but had lived in Italy from 1925 until 
the date of the proceeding. Lubliana was ceded to Yugoslavia by the 
Treaty of Peace. The Court held that by reason of his birth in Lubliana 
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plaintiff was domiciled there on June 10, 1940, and hence acquired 
Yugoslav nationality. 


In Soklec y. Mayor of Milan, Court of Appeals of Milan, March 
18, 1954, reported in Foro Italiano, 1954, Vol. I, page 1358, plaintiff 
was born in Metlica, but resided in Belgrade on June 10, 1940. Metlica 
was ceded to Yugoslavia by the Treaty of Peace. The Court held that 
the place of birth is the determining factor for the finding of domicile 
and held therefore that plaintiff was domiciled in Metlica on June 10, 
1940, and thus acquired Yugoslav nationality. 


Under Italian law therefore the place of birth establishes the 
domicile of a person. Since appellant was born in Briani, he was dom- 
iciled there on June 10, 1940. Since Briani was ceded to Yugoslavia by 
the Treaty of Peace, appellant became a Yugoslav national as a result 
of that Treaty. | 


VI. 


THE DENIALS OF THE DISPLACED_PERSONS 

ACT AND REFUGEE RELIEF ACT APPLICA- 

TIONS WERE ERRONEOUSLY GROUNDED UPON 
FAILURE TO CONSIDER DISPLACEMENT OF 
APPELLANT FROM HIS COUNTRY OF BIRTH 

AND COUNTRY OF LAST RESIDENCE 

The pertinent statutes authorize adjustment where there has been 
displacement from an alien's "country of his birth, or nationality, or 


of his last residence." 


The District Court read the statute in the conjunctive and held 
that to be eligible for adjustment of status, appellant must show inability 
to return to his country of birth and nationality and last residence. 


This interpretation not only contradicts the plain grammatical 
meaning of the language used and the basic rules of statutory construc- 
tion, but also is unsupported by the legislative history of the statute. 
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(a) It is a cardinal rule of statutory interpretation that the word 
"or" has to be given its normal disjunctive meaning. This rule is de- 
parted from only if such a construction would render the provision in 
question repugnant to other provisions in the statute. Gay Union Corp. 
v. Wallace, 71 App. D.C. 382, 112 F.2d 192 (1940), cert. denied, 
310 U.S..647; In re Rice, 83 U.S. App. D.C. 26, 165 F.2d 617 (1947); 
Ohio Fuel Supply Co. v. Paxton, 1 F.2d 662 (S.D. Ohio, 1924), affirmed 
11 F.2d 740. 


(b) Congress was aware of the disjunctive wording of the statute 
herein. H.R. 8193, 83rd Congress, 2d Sess. (H. Rept. 1323) was in- 
troduced to reword the Refugee Relief Act to require inability 

"to return to the country of his birth, nationality and 
last residence." 

This proposed amendment was never enacted into law. 


The unwillingness of Congress to change the statute and use lan- 
guage which would impart a conjunctive meaning, indicates that Con- 
gress was aware that the disjunctive language was used and intended 


it to be so used. 


(c) The statute is remedial. (H. Rept. 1323, 83d Cong., 3d 
Sess., p. 10). Shio Han Sun v. Barber, 144 F. Supp. 850 (D.C. Calif. 
1956). It.is therefore to be given a construction which would favor 
adjustment of status rather than a strict construction to the contrary. 


Shio Han Sun v. Barber, supra. 


Since the statute uses the word "or" the disjunctive meaning is 
clearly indicated. Therefore appellant:is a displaced person within the 
meaning of the statute if he is displaced from either (1) the country of 
his birth, (2) the country of his nationality, or (3) the country of his 
last residence. 


The undisputed facts in this case are that appellant was born in 


Briani, the Province of Pola. This Province was Austrian at the time 
of appellant's birth, but was later ceded to Yugoslavia. 
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Although the Province of Pola was Austrian at the time of appel- 
lant's birth, it was incorporated into Yagodlavia by the Treaty of Peace 
in 1947. In determining what is the country of birth of an alien, the 
condition existing at the time the issue is raised is the determining 
factor. U.S. ex rel Mensevitch v. Tod, 264 U.S. 134 (1923); Seiff v. 
Nagle, 14 F.2d 416 (C.A. 9, 1926). Appellant's country of birth is 
therefore Yugoslavia, and the Immigration Service had a duty to deter- 
mine whether appellant could return there without fear of persecution. 


Similarly, although appellant last resided in Trieste, as was 
found by the Trial Court, Trieste is not a country. Prior to his resi- 
dence in Trieste appellant resided in Briani which is now part of Yugo- 
slavia. Therefore appellant's country of last residence is Yugoslavia, 
and the Immigration Service had a duty to determine whether appellant 
could return there without fear of persecution. 


CONCLUSION 


For the foregoing reasons, the judgment below should be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellant 


WASSERMAN & CARLINER, 
CHESTER C. SHORE, 
Of Counsel 


Under the present policy of the Immigration Service stays are granted to anti-communists 
who fear to retum to Yugoslavia. 
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1 
JOINT APPENDIX 
[Filed April 28, 1954] 


COMPLAINT 

The plaintiff, by his attorneys, respectfully alleges: 

1. That this is an action for declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1001 et seq.). 

2. That the defendant is the Attorney General of the United 
States and is charged with the statutory duty to determine after 
appropriate hearings whether aliens are to be deported from the 
United States and whether they are to be granted permanent residence 
as displaced persons under Section 4 of the Displaced Persons Act of 
1948. 

3. That the plaintiff is a native of Yugoslavia and is presently 
stateless. 

4. That the plaintiff last entered the United States as a seaman 
on October 24, 1946. 

5. That the plaintiff filed an application with the duly authorized 
representatives of the defendant in order to establish his eligibility for 
adjustment of his immigration status under Section 4 of the Displaced 
Persons Act of 1948. 

6. That the plaintiff was accorded a hearing upon his appli- 
cation for adjustment of his status to that of a permanent resident 
under Section 4 of the Displaced Persons Act of 1948 as amended. 

7. That the plaintiff was denied adjustment of status as a dis- 
placed person residing in the United States upon the ground that he was 
a citizen of Italy. 

8. That the plaintiff is not and was not a citizen of Italy. 

9. That the plaintiff is a person of good moral character and 
will be subject to persecution if returned to his place of nationality, 


citizenship, or last residence. 
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10. That the plaintiff is eligible for adjustment of his immi- 
gration status as a displaced person under Section 4 of the Displaced 
Persons Act of 1948 as amended. 

11. That a final order of deportation has been entered against 
the plaintiff and the defendant is threatening to deport him and unless 
restrained will do so. 

WHEREFORE plaintiff prays for a judgment: 

(a) Declaring that the plaintiff is eligible for relief as a dis- 
placed person under the Displaced Persons Act of 1948, as amended; 

(b) That the plaintiff may not be denied adjustment of status 
as a displaced person upon the ground that he is a citizen of Italy; 

(c) Restraining the defendant from apprehending and deporting 
plaintiff and for such other and further relief as may be appropriate. 


JACK WASSERMAN 
Attorney for Plaintiff 
; Warner Building, 
MAJOR AND SINTICH Washington, D. C. 
111 Broadway 
New York 6, N. Y. 
Of Counsel 


[Filed June 14, 1955] 
ANSWER 

Now comes the defendant by his attorney, the United States 

Attorney, and answers the complaint of the plaintiff as follows: 
First Defense 

Responding specifically to the numbered paragraphs of the 
complaint the defendant avers: 

-1. The defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint. 

2. Admitted. 

3. It is denied that the plaintiff is a native of Yugoslavia. To the 


contrary it is averred that plaintiff is a native of Austria. It is further 
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averred that the plaintiff never resided in or was a subject of 


Yugoslavia. 
4. Admitted. 
>. Admitted. 
6. Admitted. 


7. Denied. To the contrary it is averred that plaintiff's appli- 
cation for adjustment of status as a displaced person residing in the 
United States was denied based upon the findings that the plaintiff was 
last a resident of Trieste and that he had been unable to establish that 
he could not return to Trieste because of fear of persecution on 
account of race, religion, or political opinion. 

8. Denied. 

9. It is denied that the plaintiff will be subject to persecution if 
returned to the place of his nationality, citizenship or last residence. 
The defendant is without knowledge to answer the remaining allegations 
of paragraph 9 and therefore demands proof of the said allegations if 
material. 

10. The allegations of paragraph 10 constitute a conclusion of 
law and require no answer. If, however, answer be required, the said 
allegations are denied. 

11. It is admitted that a final order of deportation has been 
entered against the plaintiff. The remaining allegations of paragraph 
11 are denied. 

Second Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the complaint fails to set forth 
a cause of action upon which this Court may grant relief. 

Third Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the entire administrative pro- 
ceedings had been conducted pursuant to law and regulation; that no 
arbitrary or capricious determinations have made anywhere within the 
said administrative proceedings; that the final result is premised upon 
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a careful consideration of the complete administrative record together 
with the application of the appropriate statutory law; that such deter- 
minations having been reasonably and properly made should not be 
disturbed by this court. 
Fourth Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that this court lacks jurisdiction in 
the cause for the reason that the sole and exclusive remedy to review 
the administrative proceedings herein is by way of habeas corpus. 

WHEREFORE having fully answered plaintiff's complaint the 
defendant demands judgment together with the costs of this action. 


/s/ Leo A. Rover 
United States Attorney 


[Filed June 14, 1956] 


PRE-TRIAL MEMORANDUM 

This is an action for a declaratory judgment to review an order 
of the Immigration and Naturalization Service denying plaintiff's appli- 
cation for adjustment of his status to that of a permanent resident 
pursuant to Section 4 of the Displaced Person's Act of 1948 (62 Stat. 
1009; 64 Stat. 219; 50 U.S.C. App. 1953). 

The parties stipulate that the plaintiff was born in the Province 
of Pola which was Austrian at the time of his birth, and later became 
a part of Yugoslavia; that he subsequently resided in Trieste before he 
came to the United States; and that the plaintiff applied for adjustment 
of his status upon the ground that he would be subject to physical per- 
secution if returned to the Country of his citizenship, nationality or 
last residence. 

The plaintiff admitted that he arrived in the United States on 
an Italian ship in possession of an Italian seaman's book; that he was a 
sailor in the Italian Merchant Marine throughout the war; and that he 








? 


5) 

was a resident of Trieste from 1939 until 1946. In October 1951 a 
warrant of arrest was served on the plaintiff for violation of the 
Immigration Act of May 26, 1924, in that after admission as a sea- 
man the plaintiff remained in the United States for a longer period 
than was permitted under the Act and regulations. After a full 
hearing on that charge he was found deportable. Plaintiff then filed 
a petition fo have the proceedings reopened so that he might apply for 
the privilege of voluntary departure. On October 11, 1951, plaintiff 
was informed that his motion to reopen the proceedings had been 
denied because the application for valuntary departure had been con- 
sidered at the original hearing and no facts had been presented to 
warrant a change in the recommendation for deportation. An appeal 
was taken by plaintiff to the Board of Immigration Appeals in November 
of 1951. After a hearing before the Board of Immigration Appeals on 
January 5, 1952, the order of deportation was withdrawn in lieu of a 
right of voluntary departure provided that plaintiff should depart 
within sixty days. The plaintiff did not depart and the order was rein- 
stated. A request for a stay of deportation and to reopen the entire 
hearing was made by plaintiff January 18, 1954. The motion to re- 
open was denied by the Board of Immigration Appeals January 29, 1954. 

On April 8, 1953, the plaintiff was denied adjustment of status 
as a displaced person upon the ground that he was last a resident of 
Trieste and that he cannot establish that he is unable to return to Trieste 
because of fear of persecution on account of race, religion, or political 
opinions. 

The plaintiff contends that Trieste is not a country and that the 
country of his last residence is Yugoslavia wherein is situated the 
city of his birth and, accordingly, that Yugoslavia is likewise to be 
recognized as the country of the place of his birth. Plaintiff contends 
that he is unable to return to Yugoslavia because of fear of persecution 
and that accordingly he should have been granted a hearing upon this 
issue. Plaintiff further contends that he was improperly denied adjust- 
ment of status upon the ground that he is able to return to Trieste. 
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He asserts that Trieste is not a country within the meaning of the 
statute. He further contends that the statute is worded in the alter- 
native, and accordingly, if he can show either that the country of his 
birth or citizenship would subject him to physical persecution, he is 
eligible for adjustment. Plaintiff asserts that he was last a citizen 
of Yugoslavia and that he is presently stateless. 

Defendant's contention is that there is no jurisdiction here 
because this is either an attempt to review an order of deportation 
in which case, since the order was entered prior to December 23, 
1952, it is not reviewable except by way of habeas corpus in accor- 
dance with Heikkila v. Barber, or it is an attempt to review the 
exercise of discretion on the part of the Attorney General, in which 
case the complaint is lacking a challenge of arbitrariness on the part 
of the Attorney General. Nor is there any showing in the record or in 
the complaint itself, other than the naked allegation, that plaintiff can 
bring himself within the provisions of the Displaced Persons Act of 
1948. Moreover, defendant contends that it is the law of this Circuit, 


in accordance with the Gutnayer case, that the Court may review the 


record for plain error of law. It is submitted that the proposed 
questions herein would be questions of fact and would not be reviewable. 
However, defendant does not admit that there was a mistake of fact 
made in this respect. Defendant further contends that relief by way of 
habeas corpus is available when and if plaintiff is taken into custody. 
Finally, defendant contends that on the basis of the entire administrative 
record there has been no arbitrary exercise of discretion on the part of 
the Attorney General. 

Counsel for the parties agree that any official Government 
documents, either originals, photostats or carbons, may be intro- 
duced without formal proof, subject to objections as to relevancy, 
competency, and materiality. 
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The parties are granted leave to file cross motions for summary 
judgment prior to trial. 
Dated: June 11, 1956. 


/s/ Charles F. McLaughlin 
United States District Judge 


[Filed February 12, 1957] 


NOTICE OF PROPOSED AMENDMENTS TO 
THE COMPLAINT 


The plaintiff will move the Court at the trial herein to amend 
the complaint by amending and adding the following paragraphs: 

7. That the plaintiff was denied adjustment of status as a dis- 
placed person upon the ground that he was last a resident of Trieste. 

8. That the plaintiff was not last a resident of Trieste and that 
Trieste is not a country within the meaning of the Displaced Persons 
Act. 

12. That the plaintiff filed an application for adjustment of his 
status under Section 6 of the Refugee Relief Act of 1953, and the same 
was denied upon the ground that he could return to Italy, the alleged 
country of his citizenship. 

13. That the plaintiff is eligible for adjustment of his status 
under the Refugee Relief Act of 1953. 

Plaintiff will also move to amend the wherefore clause of his 
complaint by adding the following paragraph: 


(d) That the plaintiff may not be denied adjustment of status 


under the Refugee Relief Act upon the ground that he was last a citizen 
of Italy. 


/s/ Jack Wasserman 
Attorney for Plaintiff 





[Filed April 18, 1957] Washington, D. C. 
Tuesday, February 12, 1957. 
DISTRICT COURT TRANSCRIPT 
The above-entitled case came on for trial at 1:45 o'clock p. m., 
on Tuesday, February 12, 1957, in the United States District Court 
for the District of Columbia, in the Court House, at Washington, D.C. 
BEFORE 
HONORABLE ALEXANDER HOLTZOFF, Judge of the 
United States District Court for the District of Columbia. 
APPEARANCES: 
JACK WASSERMAN, ESQUIRE, and CHESTER SHORE, 
ESQUIRE, in behalf of the plaintiff; and 
JOSEPH M. F. RYAN, JR., ESQUIRE, in behalf of the 
defendant. 


PROCEEDINGS 


THE DEPUTY CLERK: Lubini versus Brownell. 

MR. RYAN: Ready for the defendant. 

MR. SHORE: Ready for the plaintiff. 

THE COURT: You may proceed. 

MR. SHORE: May it please your Honor, at the outset I 
have a notice of proposed amendment to the complaint and a trial 
memorandum which I would like to submit to your Honor. 

These proposed amendments have been consented to by Mr. 
Ryan for the government. 

THE COURT: What is the nature of the amendment? 

MR. SHORE: The nature of the amendment is to ask for 
declaratory relief against denial of relief under the Refugee Relief 
Act of 1953. 

THE COURT: You do not have to amend the prayer for 
relief. You get whatever relief you prove yourself entitled to. 

Are you amending any of the allegations ? 

MR. SHORE: Well, your Honor, the original complaint only 
asked for the declaratory relief. 
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THE COURT: My question is: Are you asking for any 
amendments to the allegations of the complaint? 

MR. SHORE: Yes, Your Honor. We are also amending 
the allegations. 

THE COURT: Tell me what the amendment is. Suppose 

you hand up the amendment or tell me what it is. 

I am not asking you to read it word for word. What is the 
nature of the amendment? 

MR. SHORE: The nature of the amendment is, your Honor, 
to ask for declaratory relief against denial of relief under the Refugee 
Relief Act. 

THE COURT: Now, it is not necessary to amend the prayer 
for relief. 

What is the nature of the amendment to the allegations of 
the complaint ? 

MR. SHORE: The nature of the amendments is to state that 
the plaintiff was denied relief under the Refugee Relief Act. 

THE COURT: Very well. 

MR. SHORE: And to have that reviewed, your Honor. 

THE COURT: No objection, I take it? 

MR. RYAN: No objection, your Honor. 

THE COURT: The amendment will be allowed and the com- 
plaint will be considered amended accordingly. 

MR. SHORE: I have also a trial memorandum for your Honor. 

THE COURT: That will be very helpful, I am sure. 

I do suggest it might have been more helpful if it had been 
Shorter. I do not say that in any critical sense. 

You may proceed. 

MR. SHORE: If your Honor please, this is an action for 
declaratory relief to review two orders of the Attorney General. One 
order came down April 8, 1953, and that order was under the Dis- 


placed Persons Act, and the other order came down on March 7, 1955. 
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THE COURT: Let us forget the dates for the moment. 

What are these orders ? 

MR. SHORE: One order denied relief under the Displaced 
Persons Act and the other order denied it under the Refugee Relief Act. 

THE COURT: What was the nature of the relief that was 
asked for ? 

MR. SHORE: The nature of the relief was this, your Honor: 
Plaintiff asked that he be allowed to remain in this country because if 
he would be returned to his country of citizenship or nationality or 
place of last residence that he would be subject to physical persecution. 

THE COURT: In what country? 

MR. SHORE: That country, your Honor, was Yugoslavia. 

THE COURT: Very well. You may proceed. 

MR. SHORE: Now, the order denying relief under the Refugee 
Relief Act denied it on the ground that the plaintiff is now a citizen of 


Italy, and the order shows on its face that this determination was made 
on the basis of an ex parte letter from the Italian consul. 

THE COURT: What do you claim? 

MR. SHORE: We claim that this order was erroneous, that 
the plaintiff was not last a citizen of Italy, and that the government 


erred as a matter of law and as a matter of fact in holding that the 
plaintiff was last a citizen of Italy, and we further claim that the 
government erred -- 

THE COURT: What bearing does that have upon the issues 
in this case? That is always important. 

MR. SHORE: Yes, your Honor. 

It has this bearing, your Honor. There is no question that 
if plaintiff were last a citizen of Italy, he would not be subject to 
physical persecution if he were sent back to his country of nationality. 

THE COURT: If he was sent back to Italy? 

MR. SHORE: Yes, your Honor. 

THE COURT: But you say -- perhaps I do not follow you. 
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I thought you said that the Attorney General found that he 
was a Citizen of Italy. 
MR. SHORE: Yes, and we submit that as an error. The 


Attorney General found -- 

THE COURT: Well, now, just a moment. 

You say he was a citizen of what country? 

MR. SHORE: Yugoslavia, your Honor. 

THE COURT: Well, now, what difference does that make to 

the issues of this case? That is what I want to know. 

MR. SHORE: Well, if the Attorney General has found that 
the plaintiff was last a citizen of Yugoslavia, he would have to determine 
whether plaintiff, if sent back to Yugoslavia, would be subject to 
physical or political persecution, but because the Attorney General 
found that the plaintiff was last a citizen of Italy, he determined that 
the plaintiff could be sent back to Italy without fear of persecution. 

THE COURT: Well, you claim that he would be persecuted 
in Italy? 

MR. SHORE: No, we claim he would be persecuted if sent 
back to his country of nationality, and that his country of nationality 
was Yugoslavia. 

THE COURT: Well, is it your contention that he should be 
ordered sent back to Yugoslavia, but that that order should be held or 
Suspended because he would be persecuted there ? 

MR. SHORE: It is our contention, your Honor, -- 

THE COURT: And that he could not be sent back to Italy 
where he would not be persecuted? Is that the point? 

MR. SHORE: Yes, sir. Well, it is a question whether he 
is entitled to relief under the Displaced Persons Act or the Refugee 
Relief Act. That Act states that if the party will be subject to physical 
persecution if sent back to his country of birth, his country or nationa- 
lity, or his country of last residence, then that person is entitled to 

apply for relief, which would mean he would be permitted to 
Stay in this country. 
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It is our contention, your Honor, that if the plaintiff in this case 

were sent back to his country of birth or his country of nationality or 
his country of last residence, that he would be subject to physical 
persecution, and therefore he should be entitled to relief under the Act. 

THE COURT: Well, what is the difference between the two 
Acts ? 

MR. SHORE: Fundamentally, your Honor there is no 
difference. 

THE COURT: Well, how do the two acts come into play? 

MR. SHORE: Well, they come into play in this respect, 
your Honor, that the denial based on the Displaced Persons Act was 
based on the finding that plaintiff could return to Trieste, which the 
Attorney General submitted was the country of last residence. 

The denial based on the Refugee Relief Act was based on 
the ground that the plaintiff was last a citizen of Italy. 

We submit that the denial based on either of those two Acts 
was erroneous. 

THE COURT: What was the first denial placed on? 

MR. SHORE: Based on the finding that plaintiff could 

return to Trieste, which was alleged as the country of his last 

residence. 

THE COURT: What is the difference between the two 
statutes, that is, between the provisions of the two statutes ? 

MR. SHORE: There is no difference, your Honor. 

If I may point out, on page 3 of the trial memorandum, your 
Honor, the pertinent provisions of the statute are set forth. The Dis- 
placed Persons Act reads that: "Displaced person means a person 
displaced from the country of his birth or nationality or of his last 
residence as a result of events subsequent to the outbreak of World 
War I." 

THE COURT: You do not quote the provision authorizing - 
the adjustment in your memorandum. Have you got a copy of the 
statute handy? 
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MR. SHORE: Yes, your Honor. 

THE COURT: Is there any testimony to be taken or is this 
to be submitted on the record? 

MR. SHORE: If your Honor please, we have one expert 
witness to show that the plaintiff was not a citizen of Italy and to 
testify as to the status of the City of Trieste. 

MR. RYAN: Your Honor, I have objection to such 
testimony. I feel this case should be adjudicated on the record as all 
other cases are. 

THE COURT: I suggest your objection is premature. Wait 

until the witness is called. 

Do you have the statute? 

MR. SHORE: Yes, your Honor. 

THE COURT: What do you rely on for error? 

MR. SHORE: One, in regard to the denial based on the 
Refugee Relief Act, and we rely on error that the plaintiff was not 
last a citizen of Italy, and that error was committed when that ex parte 
determination was made based on the letter from the consul. 

THE COURT: Consul for whom? 

MR. SHORE: The Italian Consul in New York. There was 
no hearing. 

THE COURT: Did he have a hearing? 

MR. SHORE: No, there was no hearing, your Honor. 

May I point that at that time the procedure of the Immigration 
Service on applications under the Refugee Relief Act was not to provide 


hearings for the parties involved. Subsequently, and today, at the 


present time, they do provide for a complete hearing on those issues. 
Our alleged error, based on the denial under the Displaced 
Persons Act, and that is the denial based on the finding that plaintiff 
could return to Trieste, is based on three grounds. One, that Trieste 
is not a country; two, that the statute should be read in the alternative, 
namely, that in order to qualify under the statute, the plaintiff must 
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show either that he was displaced from his country of birth, or 
his country of nationality or his country of last residence, and that if 
he could establish one of those three alternatives, heis entitled to 
relief. 

THE COURT: Well, now, what proof do you have that he is 
a citizen of Yugoslavia rather than Italy? 

MR. SHORE: Well, if your Honor please, we shall bring 
it forth in expert testimony. He will testify that based on the place 
wherein the plaintiff lived -- 

THE COURT: Well, where did he live? Go ahead. 

MR. SHORE: The plaintiff lived in the province of Pola in 
the City of Briani. 

THE COURT: In what country is that? 

MR. SHORE: Prior to World War I that province was part 
of Yugoslavia, - - Iam sorry, part of Austria. 

Thereafter it became part of Italy. By the treaty of Paris 


of 1947 that territory was ceded to Yugoslavia, and those persons who 


resided in that territory became Yugoslavian citizens. 

THE COURT: Is that what the treaty provides ? 

MR. SHORE: Yes, your Honor, and that is what our expert 
witness will testify to. 

THE COURT: Well, I do not think that you need expert 
testimony, that the Court will take judicial notice, I presume of the 
treaty. 

MR. SHORE: Thank you, your Honor. 

THE COURT: Is there any ambiguity in the treaty? 

MR. SHORE: I do not believe so. 

THE COURT: Well, was the plaintiff residing there? This 
is the treaty of Paris between what countries ? 

MR. SHORE: Between Yugoslavia and Italy, but the United 
States was also a party to it, your Honor. 

THE COURT: Was not a party? 
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MR. SHORE: Was a party to it, your Honor. 
THE COURT: Does that provide that all persons residing 
in Yugoslavia on a certain date -- 
MR. SHORE: All persons domiciled. 


me THE COURT: That is the date the treaty became effective. 
Now, do you have proof that this person resided in Yugoslavia 
at the time ? 


MR. SHORE: Yes, your Honor. 

THE COURT: Do you have a copy of the treaty? 

Anything further at this time, Mr. Shore? 

MR. SHORE: Well, no, your Honor. 

THE COURT: Very well. I will hear the other side. 

MR. RYAN: Your Honor, the government's case is simply 
this: That the plaintiff hereis an alien Seaman who eleven years ago 
deserted his ship in Baltimore. 

Deportation proceedings were had against the individual, 

12 and he was granted the privilege of voluntary departure. This 
record, your Honor, which I should like to tender and offer in evidence 
is the complete Immigration and Naturalization file of Mr. Lubini, 

¥ including his deportation proceedings, the proceedings in reference 
to Mr. Lubini under the 1948 Displaced Persons Act, and the pro- 
ceedings of the service in reference to the plaintiff under the Refugee 
Relief Act of 1953. | 

This, your Honor, was filed as an exhibit to the govern- 
ment's motion for summary judgment herein, and I would like to tender 
it now and offer it in evidence. 

- THE COURT: It will be considered as part of the record. 

Is there any objection ? 

MR. SHORE: If your Honor please, there is objection to the 
tendering in evidence of part of that record. We are appealing only 


from the two orders, the order denying relief -- 
THE COURT: Gentlemen, I am afraid that you will find 
» yourselves between Silibus and Ciribus because I either have to have 
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the administrative agency record before me or I cannot review its 
action. Therefore, if the record of the administrative agency is not 
before me, I cannot set aside its action. 

MR. SHORE: May I point out, your Honor, that there are 
three different proceedings and that record includes all three. 

13 THE COURT: Well, I think, Mr. Ryan, I should have before 

me the record of the proceedings resulting in the two orders that are 
here for review. I do not think I should have the entire immigration 


file concerning this person. 

MR. RYAN: Your Honor, may I submit that the special 
inquiry officer in both the proceedings in question before your Honor 
specifically stated that taking into consideration the entire file of this 


alien -- 

THE COURT: Well, under those circumstances I will admit 
the file. 

MR. RYAN: And it is material. 

THE COURT: Whether the hearing officer should or should 
not have considered the whole file is a different matter, but I have to 
have before me everything that the hearing officer had. 

Now you may proceed, Mr. Ryan. 

MR. RYAN: Your Honor, the very top sheet in that file is 
a pink colored sheet, which is the decision of the Special Inquiry 
Officer, dated April 28, 1955, which was affirmed by the Regional 
Commissioner. 

Your Honor, this proceeding took place in this manner: 
The application was made by the plaintiff on March 17, 1955. Notice 
of a proposed adverse decision was served on the plaintiff the 30th of 
March, 1955. 

14 Briefs were submitted by the plaintiff as allowed by the 
previous order on April the 11th, 1955. Exceptions were filed on 
April the 13th, and on the 28th of April, your Honor, the recommen- 
dation of the Special Inquiry Officer was approved by the Regional 
Commissioner, Mr. Williams. That is the scope of that review and 
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that is the administrative finality with reference to proceedings under 
that section. 

THE COURT: Under which Act is that? 

MR. RYAN: Under the 1953 Refugee Relief Act, and I have 
the Code, and it is reported in title 50, appendix of the United States 
Code. 

THE COURT: What about the other Act? 

MR. RYAN: The other Act is the 1948 Displaced Persons 
Act, which I think is also in the same appendix. I have this marked. 

THE COURT: You may proceed. 

MR. RYAN: Since the file of the plaintiff was before the 
Special Inquiry Officer and before the Regional Commissioner on 
each of these determinations, your Honor, I should like to point out 
with particular attention to the 1948 Act proceedings, and that, in- 
cidentally, is at the juncture of the file, your Honor, where the first 
slip of white paper appears on the right. 

The findings of fact which appear on page 2 of the opinion, 
attached at that point, numbers 1, 3 and 4, are pertinent, and these 


15 are the findings of fact of the hearing officer. 


Number one, that the plaintiff was last a citizen of Italy. 
Number three, the plaintiff had never been admitted to the United 
States for permanent residence. Number four, the plaintiff was 
last a resident of Trieste. 

Now, this, your Honor, is backed up by these citations to 
the record which immediately follow. 

On page five, the plaintiff admitted that he had an Italian 
seaman's travel certificate or document. 

On page six, he claims he had lived in Trieste from 1939 
to 1946. 

On page seven, the plaintiff said that he decided to remain 
here even though he knew it was unlawful after he deserted ship in 1946. 

On page nine, the plaintiff said he had never inquired of the 


Italian Consul as to whether he might go to Italy or Trieste. 
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On page nine also, on the direct question of persecution, he 
was evasive and would not give a competent answer. 

On page eleven, he admitted that he had served two years 
in the Italian Army and he had been honorably discharged therefrom. 

Before the hearing officer, your Honor, was also a sworn 
statement that the plaintiff made at the original deportation hearing. 

16 Exhibit 2, which is in the file, the plaintiff himself in his sworn 
statement claimed that he was a citizen of Italy, and in the place 
marked, "Where do you specify you would like to be deported to, if 
you are found deportable, " he failed to specify any country. 

The order of deportation therefore issued as against the 
plaintiff. At the hearing on the deportation order, the plaintiff stated 
that he didn't want to go to Yugoslavia, and this is in the record before 
your Honor, but if travel documents could be obtained to Italy, he 
would voluntarily depart. 

When he was asked about an Italian passport or seaman's 
book, he said he had a national certificate to travel issued at Fiume 
which he had left aboard ship when he left the ship. 

Your Honor, that is the reason why the plaintiff does not 
want the original deportation filed here because that shows that the 
plaintiff is trying to play drakes and ducks with the government. 

He came here illegally, and he has tried over a period of 
11 years to perpetuate himself here, and in the language that Judge 
Bastian used in the Issici case, by trying to go from one admini- 
strative remedy to another. 

THE COURT: Well, he is paying a great compliment to this 


country by ‘showing his desire to remain here. I am not going to hold 
17 that against him. All I have to determine is whether his efforts 
are legal or not. 
MR. RYAN: I think your Honor in fairness will agree that 
he is doing a disservice, though, to the loyal, or shall we say, law- 


abiding person over there who is patiently awaiting his point on the 
quota list. 
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THE COURT: That may be. 

MR. RYAN: He has tried to profit by his own wrongdoing, 
by coming here and jumping ship. 

THE COURT: Well, I never had any feeling of resentment 
against an alien who thinks so much of this country that he will try to 
get in here by hook or crook. I might keep him out because there is a 
violation of law, but I have no feeling of resentment against him. In 
fact, he is paying the greatest compliment that anybody can pay this 
country. 

MR. RYAN: Your Honor, we agree to the compliment, but 
the Attorney General is under a mandate to remove certain people. 

THE COURT: Of course, I am not saying I am going to 
decide in his favor because I think he is complimenting this country, 
but I feel I have no criticism to make of a person who sees the bene- 
fits of this country to the extent that he will use every effort, legiti- 
mate or illegitimate, to stay. 

MR. RYAN: I appreciate your Honor's view. 

18 That is our position. The man by his own admission by his 
own sworn statement has said that he is a citizen of -- 

THE COURT: Of course, and that involves a question of law. 
Citizenship in many countries is not as clear as it is in this country. 

I do want to ask you two questions. 

MR. RYAN: Yes, your Honor. 

THE COURT: What do you Say as to the application of the 
treaty of Paris ? 

The other side claims that under the treaty of Paris this 
man is a citizen of Yugoslavia. What do you say about that? 

MR. RYAN: Your Honor, he has in one of his records of 
hearings -- I just can't put my finger on it, but he has stated that he 
has been cancelled from the population registry of his home town, and 
I think it was 1946 or subsequent to that time. 

THE COURT: Now, what was the date of the treaty of Paris? 

MR. RYAN: I don't know that. 
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THE COURT: What was the date of the treaty of Paris ? 

MR. SHORE: 1947, your Honor. 

THE COURT: 1947? 

MR. SHORE: 1947. 

MR. WASSERMAN: I have the full text of it, your Honor. 

THE COURT: What is it? 

MR. WASSERMAN: Treaty of Peace with Italy, signed at 
Paris on February the 10, 1947. 

THE COURT: But there is evidence that this man was living 
in Trieste, which was no part of Yugoslavia at that time, since 1946, 
as I understand Mr. Ryan. | 

| MR. RYAN: From 1939 to 1946, your Honor. 

THE COURT: In 1946 where was he living? 

MR. RYAN: He was a Seaman and pursuing his calling, and 
he landed here in Baltimore in 1946. 

THE COURT: Then do you dispute the contention of 
plaintiff's counsel that the plaintiff was living in Yugoslavia on the 
effective date of the treaty of Paris because under that treaty of Paris 
all residents of Yugoslavia became citizens of Yugoslavia. 

MR. RYAN: I think the record shows that at that time he was 
in the United States, your Honor. 

THE COURT: I See. 

MR. RYAN: I just want to call the Court's attention to one 
thing, and that is in that pink slip there. The Italian Consul, it is true, 
said that they would be willing to issue a travel document for this indi- 
vidual to Italy, where there is no question about he will be persecuted -- 
I mean there is no question. He is claiming he is a Roman Catholic 
and he would be persecuted if put in a Communist regime, but I hardly 
think he would be for those reasons persecuted in Italy. 

THE COURT: As I understand it, he doesn't claim he would 
be persecuted in Italy, he claims he would be persecuted in Yugoslavia, 
and the government wants to send him back to Italy. 
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MR. RYAN: That is correct; your Honor. We want to send 
him to Italy, because the Italian Consul said he will give us a travel 
affidavit, and the Italian Consul also said that those that were living in 
Trieste in 1940, June 10th, 1940, whether or not they asked were 
given Italian citizenship. 

THE COURT: Well, ag I understand the plaintiff's position, 
it is that the only place he can be lawfully deported to is to Yugoslavia, 
and he should not be deported there because he would be persecuted if 
he were deported there, and even though admittedly he would not be 
persecuted in Italy, he said he cannot be lawfully deported to Italy. 

Is that the situation? 

MR. RYAN: That is their contention, your Honor. 

THE COURT: Very well. 

Now, I want to ask you one more question, Mr. Ryan. I 

21 understood Mr. Shore to say that in neither of these proceedings 
was the plaintiff given a hearing. 

What about that ? 

MR. RYAN: Your Honor, he was given a hearing at his 


deportation hearing, and he was given a hearing on the 1948 Act as 
disclosed by the file. 
He was not on the 1953 Act. That was done by a hearing on 


the record, with a right to contest the adverse decision and appeal it 
to the Regional Commissioner. 

THE COURT: That was a hearing on the record, but who was 
present at the hearing? 

MR. RYAN: Your Honor, the file does not reveal that. I 
don't have that. 

THE COURT: Don't you think he should have had a hearing? 

The decision may have been entirely correct, but still 
judges do not decide cases without hearing both sides, and even if a 
judge arrives at a correct decision but he does so without giving a full 
hearing, it would be set aside. 
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MR. RYAN: Yes, your Honor. 

THE COURT: And the administrative agency is in the same 
position. 

MR. RYAN: Your Honor, I would like to say this in this 
hearing, for reasons which I will disclose to your Honor. If there is 
a motion to set aside judgment, for instance under 60 (b), in this re- 

22 spect, I would like to say: The very act which you have before 
you, the Refugee Relief Act, has provision in 1971 (m), of Title 50 
there, that all the provisions of the Immigration and Nationality Act 
of 1952, shall be applicable to this Act. 

This man has already had his hearing under the 1952 Act. 
He was again raising an issue under that Act which had, from his own 
testimony, had to be adversely decided against him. 

THE COURT: Now, let me ask you this: Is there any 
difference between the 1953 Act and the earlier Act? If there is, I 
think he should have had a hearing under the second Act. Of course, 
if the two Acts are the same, then I can see considerable force to 
your argument. 

MR. RYAN: Counsel has admitted in his opening statement 
that the Acts were the same, andI might submit to your Honor that on 
the hearing on the prior Act he was given an opportunity to put in all 
his testimony of physical persecution, possible physical persecution, 
if he were deported to the place where he said they were going to de- 
port him. There isin the record affidavits -- 

THE COURT: He does not claim that he would be persecuted 
in Italy. As I understand it, the order calls for deportation to Italy. 

MR, RYAN: Yes, that is correct, your Honor. 

23 THE COURT: But he claims that you have no right to deport 
him to Italy, but your only right to deport him is to Yugoslavia, and if 
you try to do that, he would be subject to persecution. 

MR. RYAN: Your Honor, under the 1948 Act, he was con- 
testing the action of the Attorney General in trying to deport him to 
Yugoslavia, or to Trieste. He put in evidence that he would be 
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physically persecuted there. 

THE COURT: You cannot be deported to a city. You have 
to be deported to a country. 

MR. RYAN: To Yugoslavia, that is right, your Honor. 

At that time the result of the hearing was that we are not 
going to deport you to Yugoslavia. Would you go to Italy? And he said, 


yes, on the record. 

Ncw, your Honor, then when proceedings were instituted, 
to deport him to Italy he has now availed himself of attempting again 
under the new Act, the 1953 Act, claiming now that we cannot deport 
him to Italy. 

THE COURT: Very well. 

MR. RYAN: Thank you, your Honor. 

THE COURT: ISsee your point. 

MR.SHORE: May I clarify a few points, your Honor? 

THE COURT: I beg your pardon? 

MR. SHORE: May I clarify a few points, your Honor? 

24 THE COURT: Yes, indeed. 

MR. SHORE: I would like to repeat again that the sole issue 
in this case is this. 

THE COURT: Please do not repeat. I try to get things the 
first time. 

MR. SHORE: I am sorry, sir. 

I would like to state, your Honor, the issue is not whether 
he can be deported to Italy but whether he is entitled to relief that 
Congress has seen fit to grant to people who have certain status, that 
is, is he entitled to relief under these two statutes. 

THE COURT: Wel, he is not entitled to relief if he can be 
lawfully deported to Italy; isn't that so? 

MR. SHORE: Yes, Your Honor. 

THE COURT: Because there is no fear of persecution in 
Italy. He is entitled to relief only if there is an attempt to deport him 
to a country where he might be persecuted. 





MR. SHORE: 
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MR. SHORE: 
THE COURT: 
MR. SHORE: 


24 
Well, your Honor, may I Say -- 
Isn't that so? 
No, your Honor. 
Why not? 
Because the statute, your Honor, reads that 


a person who will be persecuted if deported to his country of birth, his 
country of nationality, .or his country of last residence is entitled to 
25 adjustment of status. 


THE COURT: 


I do not know what you mean by adjustment. 


He is entitled to be given the status of permanent residence; isn't that 


what you mean? 


MR. SHORE: Yes, sir. 
Italy is neither his country of birth or his country of last 
residence or his country of nationality. 


THE COURT: 


I repeat again: Isn't it the fact that if he can 


be lawfully deported to Italy, the question of persecution would not 
arise, because there is no contention that he might be persecuted in 
Italy. Your contention, as I understand it, is that it is not lawful to 
deport him to Italy; that it is lawful only to deport him to Yugoslavia. 


Is that it? 


MR. SHORE: No, your Honor. 
THE COURT: Oh, do you admit then that it is lawful to 


deport him to Italy? 


MR. SHORE: As I understand in the Immigration Act, they 
can deport him to any country that will accept him, but the question is 
whether he is entitled to relief under these particular acts which were 
set forth by Congress. 


THE COURT: If they deport him to Italy, then he is surely 
not entitled to relief because he would not be persecuted in Italy. 
You claim he would be persecuted in Yugoslavia. They are 
26 not trying to deport him to Yugoslavia. 
MR. SHORE: No, your Honor. 
THE COURT: Isn't that so? 
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MR. RYAN: That is correct, your Honor. 


MR. WASSERMAN: May I clarify something, your Honor? 

THE COURT: Yes, it will be very helpful. 

MR. WASSERMAN: You may deport a man, let us say, to 
Pakistan, who was born in Yugoslavia and is a citizen of Yugoslavia. 

The mere fact that Pakistan will receive him permits us to 
deport him to Pakistan under the law, even though he won't be perse- 
cuted. | 

Now, the question is, and the statute reads, your Honor, 
that an alien can have his status adjusted if he fears persecution, if 
returned, not to a country that will receive him, but to a country of 
his place of birth, or country of nationality, or country of last residence. 

Now, one of the questions for your Honor to decide is when 
the statute used the expression "or" does it mean "and". Must you 
nullify all of them, or is it sufficient that he is displaced or unable to 
return to either one of those three countries, and then the second issue 
for your Honor to decide is: Is Yugoslavia the country of his last 
residence,of his nationality, or place of birth. 

27 I think it is clear on this record, and I think Mr. Ryan will 
concede, that Yugoslavia was the country of his birth. Briani is today 
Yugoslavia, and we look at the situation as it exists today, and it is 
clear that he will be persecuted if returned to the country of his birth. 

THE COURT: But there is no desire to return him to the 
country of his birth. 

MR. WASSERMAN: That is immaterial, your Honor. 

THE COURT: Well, my construction of this Act, and I am 
inclined to the view that this Act is to prevent people from being de- 
ported to some place where they are going to be persecuted. 

MR. WASSERMAN: No, that is not what the statute says, 
your Honor. 

I am quoting from Section 6 of the Refugee Act. It says: 

If he is unable to return to the country of his birth or nationality or 


last residence because of persecution or fear of persecution on account 
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of race, religion, or political opinion. 


Now, we may be able to deport to some other country. 

THE COURT: The Bible says that the letter killeth, but the 
Spirit giveth life. 

I certainly am not going to put that strange interpretation, 
although literally it may be sustained, on this Act. I think the purpose 
of this Act was to prevent a person from being deported to a place 

28 where he is going to be persecuted. 

It is not intended to prevent his deportation to place A 
merely because if he were deported to place B, then he would be per- 
secuted in place B. 

MR. WASSERMAN: I might say, your Honor, that the 
construction I am advocating is in accordance with the administrative 
construction. They do not inquire as to whether or not an alien can 
go to afourth country. 

THE COURT: Not whether he can go to a foreign country, 
but they ordered, as I understand it, they made a finding that he was 
an Italian National and they ordered him deported to Italy. 

MR. WASSERMAN: I don't know whether there is such an 
order in the file, your Honor. 

THE COURT: Well, is there, Mr. Ryan? 

MR. RYAN: Yes, your Honor. The deportation order of the 
4th of April, 1952, specified Italy. 

MR. WASSERMAN: My understanding is that they denied 
the first application, which is under -- 

THE COURT: No, for the moment I am interested in what 
the deportation order provides. 

As I understand it, he was ordered deported to Italy. There 
is no contention that he would be persecuted in Italy. 

29 MR. WASSERMAN: That is correct, your Honor. 

THE COURT: Now, you Say, however, that it is illegal to 

deport him to Italy because he is not an Italian National;is that it? 
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MR. WASSERMAN: No, your Honor. We do not Say it is 
illegal to deport him to Italy. 

If under our Immigration laws the United States, as they 
have been recently amended, can deport an alien to any country, any 
country, without qualification, that is willing to receive him. If Italy 
is willing to receive this man, or Pakistan, or Indo-China, or any 
country in the world that is willing to receive him, he can be deported 
to that country. 

There is no question about it, but the statute reads that he 
is entitled to adjust his status if he is unable to return to one of these 
three countries, and it uses it in the alternative. 

THE COURT: By reason of persecution? 

MR. WASSERMAN: That is correct, your Honor. 

So that the first issue is, and I submit that on what your 
Honor said that it is clear that the first order entered by the Attorney 
General was erroneous. 

They found that Trieste was a country and the statute uses 
country. They said he is able to return to Trieste, therefore his dis- 
placed persons application is denied. 


30 Now, that is clearly erroneous, and that is the only issue 


that occurred in the first application. 

THE COURT: What was the second one? 

MR. WASSERMAN: In the second one, they received an ex 
parte letter from the Italian Consul. 

THE COURT: No; I am interested in the second order. 

MR. WASSERMAN: The order of the second says that Italy 
is the country of his nationality because we received a letter from the 
Italian Consul, an ex parte letter, which was not an issue in the first 
proceeding. 

THE COURT: But the order provided for the deportation to 
Italy? 


MR. WASSERMAN: No. In this kind of proceeding you don't 
go into the question of where you are to be deported. The question is: 
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Can you return to one of these countries, and the order there says that 
he is a citizen of Italy because we got a letter from the Italian Consul, 
ex parte, which is not even in the file, your Honor. That letter from 
the Italian Consul is not even in the file. 

Now, we feel that we are entitled in the proceedings to a 
hearing on that issue. We can produce -- I have an Italian lawyer here, 
and I have also consulted a Yugoslav lawyer, and we feel that if the 
evidence is produced, that we can show that this man is not a citizen 
of Italy. 

THE COURT: Mr. Ryan, it does seem to me that he should 

31 have an opportunity to contest the evidence. Of course, the rules 
of evidence do not apply in these hearings, and while, of course, the 
certificate of a foreign consul to the effect that a person is a citizen of 
that country is not admissible in, say, a jury trial, I think itis ad- 
missible in an administrative hearing. 

But shouldn't the party be given an opportunity to contest that? 

MR. RYAN: Your Honor, I don't think that a hearing has been 
styled as it should properly be. As I mentioned to your Honor, that was 
based on the whole file. 

The order of deportation which specified Italy was withdrawn 
on two occasions. It was withdrawn for the purpose of a hearing under 
the 1948 Act. Then it was reinstated, and then it was withdrawn again 
in order to -- 

THE COURT: I would like to adhere to this particular point. 

What opportunity, if any, did the petitioner or the plaintiff 
in this action have to contest the evidence produced by the government 
that he was a citizen of Italy? 

MR. RYAN: Your Honor, his own evidence, from his own 
sworn statement, and from the two hearings that are recorded in the 
file. | 

THE COURT: No; when was that letter from the Italian 
Consul received? 


29 
32 MR. RYAN: Your Honor, that is not in the file so I don't 
know the exact date. 

THE COURT: Shouldn't it be in the file? 

MR. RYAN: No, your Honor, I don't think it should be be- 
cause the Attorney General is charged with seeing to it that he can de- 
port aliens to the country to which we intend to deport him. This 
deportation order specified Italy. 

At the second hearing under the 1948 Act, the plaintiff was 
asked: If you could be deported to Italy -- 

THE COURT: No; my question is: I think it is very im- 
portant to know when the certificate of the Italian Consul was produced, 
and if so, whether the alien had an opportunity to contest that certi- 
ficate and produce evidence in contravention. 

MR. RYAN: May I state it this way: That it was at that 
time, I think, immaterial what the Italian Consul would say one way 
or the other because the only thing that was material was whether or 
not this place of designation would be a place where he would be per- 
secuted. 

He had already specified that he would go to Italy. We just 
administratively secured the agreement of the Italian government that 
if we wanted to send him to Italy they would take him, and they agreed. 

THE COURT: But the statement made by counsel is not that 
that is what the Italian Consul said; that he said more than that; that 

33 he certified this alien was a citizen of Italy. 

MR. RYAN: Your Honor, I don't know that, other than the 
statement of counsel. There is nothing to show. 

THE COURT: Do not you think the other side is entitled to 
know what the Italian Consul said? Otherwise, you would be passing 
on a person's rights without his knowing what the evidence is. 

MR. RYAN: Your Honor, they were given an opportunity, 
and the proposed decision was shown to them, and they were given an 
opportunity to file their objections, and they actually submitted their 

> briefs before The Regional Commissioner, and there is no showing 
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that that was even contested, your Honor. 

THE COURT: Would you like to give this man a hearing? 
Would you like to have it remanded for a hearing ? 

MR. RYAN: Whatever the Court desires. 

THE COURT: No, I want to know what the government's 
attitude is. I can pass upon this matter on the record, or I can re- 
mand it on the government's consent for a hearing on that issue. I 
Shall not remand it unless the government desires to have it remanded 
for an additional hearing. If the government does not I will pass on 
the case on the record as it now stands. 

MR. RYAN: Your Honor, I think it would be a dangerous 

34 precedent if these issues could be brought up again. I think it 
would change the scope of review that the Court said it would take, in 
that now we would be destroying the record. 

THE COURT: I must say I have grave doubts whether there 
should not have been an opportunity to submit evidence on this issue. 
However, I will pass on the matter on the record. 

MR. WASSERMAN: May I say something? 

THE COURT: Another thing that bothers me is that if you 
receive a letter from a Consul certifying a person's citizenship, I 
think he has a right to read it. 

MR. RYAN: Your Honor, I never even saw or heard of the 
letter until I heard counsel speak of it. 

THE COURT: Well, does that appear in the file? 

MR. WASSERMAN: It appears on that first sheet, your 
Honor. That is the sole basis for their decision. 

I would like to also call your Honor's attention to, and perhaps 
your Honor has forgotten, to a decision which your Honor rendered 
when sitting in New York, United States ex rel Lindenau. 

THE COURT: No, I do not forget my decisions. 

MR. WASSERMAN: I am very happy to hear that, your 





Honor. 
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It is United States ex rel Lindenau against Watkins, 73 Fed. 
35 Sup. 216. You had almost the identical situation. I think, if your 
Honor will remember, that the Guatamalan Consul wrote a letter, and 
your Honor held that that was not substantial evidence. 

I submit that this is the exact same situation. I have the 
full text as set forth in the advance sheet of your Honor's opinion. 

THE COURT: May I see it? 

MR. WASSERMAN: Certainly. 

MR. RYAN: Your Honor, might I say one thing? 

THE COURT: Now, just a moment. 

Where does it appear that there was this letter from the 
Italian Consul? Is that in the file? 

MR. WASSERMAN: If I may have the file. 

THE COURT: Under date of March 18, 1954, the Consul 
General of Italy in New York advised the Immigration and Naturalization 
Service that it has been officially established that Bartolo Lubini es- 
tablished his residence in Trieste on May 19th, 1940. 

Well, it is right in the file, Mr. Ryan. 

MR. RYAN: Well, that is in the file from his own testimony 
anyway. 

THE COURT: No, no. This is a memorandum signed by 
F. W. Nooney, Special Inquiry Officer. 

MR. RYAN: Your Honor, my point is that that very same 

36 evidence had been put in by the plaintiff himself in his petition 
for adjustment, that he had been a resident of Trieste from 1939 to 
1946. 

Your Honor, may I Say one thing? Counsel has consistently 
alleged that the only thing which was before the Board or before the 
Immigration Service at that time was this letter. 

The decision itself, your Honor, when affirmed by the 
Regional Commissioner, specifically sets out that it was upon the 

> entire record, and the provisions for such an appeal are, your Honor, 


that the entire file, the Immigration file has to be sent from these 





32 
Special Inquiry Officers to the Regional Commissioner. 

THE COURT: Mr. Ryan, I would assume it was on the 
whole file, but one of the important items of evidence was this certi- 
ficate of the Consul General to which apparently the plaintiff had no 
opportunity to reply. 

MR. RYAN: And to which, your Honor, there is no exception 
in the record. 

THE COURT: Well, I think I better take the file and read it. 

Is there anything else that either one of you want to say? 

MR. WASSERMAN: I would like to point out to your Honor 
that consistently the plaintiff has previously testified that he considered 

37 himself stateless or that he didn't know -- 

THE COURT: Well, that is a question of law. 

MR. WASSERMAN: But Mr. Ryan is saying that he ad- 
mitted that he was an Italian citizen. That is not so. 

THE COURT: Well, I would not consider that of importance 
one way or the other, because a lot of these people, really, cannot 
tell their own citizenship because it involves so many questions of fact 
and law and of treaty rights. 

Do you have a copy of the treaty of Paris? 

MR. WASSERMAN: Yes, I have, your Honor. 

MR. RYAN: Your Honor, may I have the citation to your 
decision ? 

MR. WASSERMAN: Yes; it is 73 Fed. Sup. 216. 

I have a volume entitled Laws Concerning Nationalities put 
out by the United Nations in 1954. 

THE COURT: Well, suppose you read the pertinent 
provision of the treaty into the record. 

MR. WASSERMAN: Well, it provides: Italian citizens -- 

THE COURT: No, no; article and section number and s0 on. 

MR. WASSERMAN: Article 19: Italian citizens who were 
domiciled on June 10th, 1940, in territory transferred by Italy to 
another state under the present treaty, and their children born after 
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that date, shall, except as provided in the following paragraphs, become 
citizens with full civil and political rights of the state to which the 
38 territory is transferred in accordance with jegisiation to that 
effect to be introduced by that state within three months from the com- 
ing into force of the present treaty. Upon becoming citizens of the 
state concerned, they shall lose their Italian citizenship. 

Now, that is the full text. 

THE COURT: Now, suppose you state on the record what 
treaty itis. 

MR. WASSERMAN: This is the treaty of Paris with Italy 
signed at Paris, on February the 10th, 1947. 

THE COURT: When was the ratification exchanged? Does 
that appear ? 

Well, anyway, 1940 is the governing date; is that it? 1940 
is the governing year? 

MR. WASSERMAN: Well, I think it went into effect in 1947, 
but the crucial date is where the individual was domiciled on June 10, 
1940. 

THE COURT: June 10, 1940. Of course, the Court can 
take judicial notice of these facts, but the Court wants counsel to bring 
them to the Court's attention. 

When was this area transferred to Yugoslavia? 

MR. WASSERMAN: Effective September the 15th, 1947. 

THE COURT: 1940 is the effective date. 

MR. WASSERMAN: No; it depends on where you were 

39 domiciled on that day. 
THE COURT: Where was this man domiciled in 1940? 
MR. WASSERMAN: Well, he was residing on that date in 


Trieste, shipping out as a seaman. 
THE COURT: And where was he domiciled? 
MR. WASSERMAN: The record doesn't show where he was 


domiciled. 
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THE COURT: Well, then, how would he be transferred? 

MR. WASSERMAN: The question is where his domicile was 
on that date. There is no determination of domicile in the record. 

THE COURT: Well, is there any claim as to what his 
domicile was? 

MR. WASSERMAN: Yes, sir. 

THE COURT: Presumably your domicile is where you live, 
unless the evidence shows to the contrary. 

MR. WASSERMAN: No; we contend and we were prepared 
to show through expert testimony that his domicile was still in Briani. 

THE COURT: Well, that is not a matter for expert testi- 
mony. That is a question of fact. 

MR. WASSERMAN: Well, the question is: What is domicile 
under these laws, under this treaty? What is meant by the word 
"domicile" ? 

THE COURT: Well, unless there is anything further, I will 

take this matter under advisement and read the file. 

MR. RYAN: Thank you, your Honor. 

THE COURT: Does either side have anything further ? 

MR. WASSERMAN: No there is nothing further, your Honor. 

THE COURT: I have to read the file. I will take the matter 
under advisement. 

Mr. Ryan, did you submit any points or authorities or any 
memorandum ? 

MR. RYAN: No, your Honor. I will if you desire them. 


Mr. Wasserman just submitted his to me. However, your 


Honor, I have in the file a motion for summary judgment, which 
completely sets out the government's position. 

THE COURT: Very well. That will be very helpful I am 
sure. That is sufficient. 

MR. RYAN: Thank you, your Honor. 

(Thereupon the instant hearing was concluded. ) 
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[Filed February 14, 1957] 
MEMORANDUM. 

This is an action for a declaratory judgment to review orders of 
the Attorney General denying applications of the plaintiff for a status 
of a permanent resident in the United States under the Displaced Persons 
Act of 1948, and the Refugee Relief Act of 1953. 

The plaintiff is a native of Yugoslavia, but who lived for some 
years under the Austrian flag, and then under the Italian flag. His 
last place of abode in Europe was Trieste. He was a member of a 
crew on board a merchant vessel that anchored at Baltimore, in 
October 1946. Receiving shore liberty he lawfully entered the United 
States for a temporary stay. However, he failed to rejoin his ship, 
stayed in the United States in violation of law, and settled here. In 
due time he obtained permanent employment at a prominent restaurant 
in New York City, where he has been working as a butcher for some 
years. His employers speak highly of him. By hard application and 
thrift he has managed to accumulate savings aggregating $10, 000 and 
has been planning to arrange for the immigration of his wife and 
children from Trieste to this country through lawful channels. 

As was inevitable, he was finally located and apprehended by 
the Immigration authorities, and his deportation was ordered in 1951. 
The deportation order having been affirmed by higher authority in the 
Immigration and Naturalization Service, the plaintiff made an appli- 
cation under the Displaced Persons Act of 1948 (50 U.S.C. App. 1953) 
for an adjustment of his status for admission to permanent residence 
in the United States. This application was denied after a hearing. He 
then submitted another application for similar relief under the Refugee 
Relief Act (50 U.S.C. App. 1971(d)). This application was likewise 
denied. The purpose of the action now before the Court is to secure a 
review of these denials. 

The pertinent provisions of each of the two last mentioned 
statutes authorize the Attorney General with the approval of a con- 
current resolution of Congress, to ow) the status of a permanent 


36 
resident in the United States to any person who lawfully enters this 
country as a non-immigrant and is unable to return to the country 
of his birth, or nationality, or last residence, because of persecution 
or fear of persecution on account of race, religion, or political 
opinion. 

The plaintiff claimed that as a devout Roman Catholic he fears 
persecution if he were to return to Yugoslavia, because that country 
was under Communist domination. 

The Immigration and Naturalization Service in denying the 
plaintiff's applications made findings to the effect that he was last 
a resident of Trieste, and he cannot establish that he is unable to 
return to Trieste, because of fear of persecution. The last mentioned 
finding does not meet the requirements of the statute, because, as the 
statute provides, the question is not whether the alien is likely to be 
persecuted in any particular city, but in a specified country. This 
matter, however, becomes immaterial in view of the following con- 
siderations. 

The Immigration and Naturalization Service also found that the 
alien is a citizen of Italy. Whether he is, is a mixed question of law 
and fact. A review of the file leads to the conclusion that this finding 
is sustained by substantial evidence and, consequently, the Court may 
not set it aside, even though there is some evidence to the contrary. 
There is, of course, no contention that if deported to Italy the alien 
is likely to be persecuted. 

It is claimed by counsel for the plaintiff that the statute should 
be construed as meaning that if the alien has reason to fear persecution 
either in the country of his birth, or in the country of his nationality, 
or in the country of his last residence, he should be admitted to per- 
manent residence in the United States. While this contention is in- 


genious and possible may be supported by a strict, literal, grammati- 
cal reading of the Section, it would defeat the obvious intent of 
Congress. The humane purpose of Congress was manifestly to prevent 


the return of a person to a country where he has reason to fear 
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persecution. The Court is, therefore, of the opinion that the reason- 
able construction of the statute is that the alien is entitled to such relief 
only if he is unable to return either to the country of his birth, or to 
the country of his nationality, or to the country of his last residence 
because of fear of persecution. In this instance, he can return to the 
country of his nationality without fear of persecution. 

In view of the foregoing considerations, the Court is unable to 
find any basis for setting aside the orders of the Immigration and 
Naturalization Service. 

There is no doubt that this case involves sympathetic elements 
that have a strong appeal to feelings of humanity. In his anxiety and 
impatience to secure the advantages of the free soil of America, the 
plaintiff entered this country in violation of law, which however in- 
volves no moral turpitude. He has proved to be a hardworking, thrifty 
individual and good material for future citizenship. To deport him even 
to Italy, where it may be difficult for him to secure employment and 
make a living under present economic conditions, involves a human 
tradgedy. The Executive and the Legislative branches of the Govern- 
ment alone, however, in the exercise of discretion can extend relief. 
The Courts are powerless to act since the scope of judicial review is 
limited and confined strictly to questions of law. 


/s/ Alexander Holtzoff 
United States District Judge. 


February 14, 1957. 


[Filed February 20, 1957] 
ORDER 


This matter having come on for trial and it appearing to the 


Court as disclosed by the opinion filed February 14, 1957 herein, which 
contains the findings of fact and conclusions of law, that the defendant 
is entitled to judgment, it is this 20th day of February 1957, 
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ORDERED that judgment be entered for the defendant and the 
complaint be and hereby is dismissed, and it is 
FURTHER ORDERED that the order granting preliminary in- 
junctive relief restraining the defendant from deporting this plaintiff 
pending the determination of this suit be and hereby is dissolved. 


/s/ Alexander Holtzoff 
Judge 


[Filed March 27, 1957] 
NOTICE OF APPEAL 
Notice is hereby given that the plaintiff hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
order entered herein on February 20, 1957, in favor of the defendant 


and dismissing the plaintiff's complaint. 


[Filed March 27, 1957] 
ORDER 
Upon consent of the parties herein, it is this 27th day of March, 
1957, . 
ORDERED, That on the appeal in the above case the plaintiff's 
immigration file be transmitted to the Court of Appeals in its original 
form. 


/s/ Alexander Holtzoff 
United States District Judge 


WE CONSENT: 


/s/ E. Tillman Stirling 
Assistant U.S. Attorney 
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[Filed March 27, 1957] 
S TIPULATION DESIGNATING RECORD 
It is hereby stipulated by and between the respective parties 
hereto that the record on appeal consist of the following: 


Complaint. 
Answer. 
Pretrial Memorandum. 
Notice of Proposed Amendments to Complaint. 
Transcript of trial. 
6. Immigration file of plaintiff (to be transmitted in original 
form to Court of Appeals). 
7. Memorandum opinion of Court. 
8. Order dismissing complaint. 
9. Notice of Appeal. 
Stipulation Designating Record. 
/s/ Jack Wasserman 


Attorney for Plaintiff 


/s/ E. Tillman Stirling 
Assistant U. S. Attorney 


March 26, 1957 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Apr. 8, 1953 
File: A8117180 New York A8117180DP (No Appeal) 


IN RE: BARTOLOMEO ANTONIO LUBINI or BARTOLO LUBICHI or 
LUBINIC 


PROCEEDINGS UNDER SECTION 4 OF THE DISPLACED PERSONS 
ACT OF 1948 AS AMENDED. 


IN BEHALF OF APPLICANT: Isaac Shorr, Esquire 
305 Broadway 
New York 7, N. Y. 


APPLICATION: Adjustment of immigration status. 
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DISCUSSION: The applicant is a 42 year old married male alien, a 
native of Briani de Valdessa, province of Pola. The town of the 
applicant's birth was Austrian at the time of his birth, then became 
a part of Italy after World War I, and since World War 2 has been a 
part of Yugoslavia. The applicant arrived in the United States at 
Baltimore, Maryland on October 23, 1946, and was admitted as a sea- 
man under Section 3(5) of the Act of 1924. He deserted the ship and 
has remained in the United States since then. The applicant stated 
that at the time of his arrival it was his intention to reship foreign, 
but he subsequently changed his mind and decided to remain. Since 
this was the subject's first and only entry into the United States, the 
applicant's statement that he intended to reship appears to be merely 
a self-serving declaration. 
The applicant admitted that he arrived in the United States on an 
Italian ship in possession of an Italian seaman's book; that he was a 
sailor in the Italian Merchant Marine throughout the war; that he was 
a resident of Trieste from 1939 to 1946; that he was married in 
Trieste; that he has a child born in Trieste; that his wife and child 
still reside in Trieste, and on October 4, 1951, the applicant stated 
that his wife and child were Italian citizens. The applicant also sub- 
mitted as Exhibit 14 a certificate from the Mayor of Trieste, indicating 
that the applicant was cancelled from the population registry of Trieste, 
because he emigrated to America in 1946. The applicant stated that 
he could not return to Trieste, because his name had been cancelled 
from the population registry, but added that he had made no attempt 
to find out if he would be readmitted to Trieste. When asked if he 
would be persecuted if he returned to Trieste, the applicant answered 


"There is no work there in Trieste and the people are starving." 


It appears established by the record that the subject was last a resi- 
dent of Trieste, and that he would not be persecuted if he were to return 
to Trieste. Hence it will not be necessary to examine the other issues 
presented in matters arising under Section 4 of the Displaced Persons 
Act of 1948 as amended. 
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FINDINGS OF FACT: Upon the basis of all the evidence presented, it 
is found: 
(1) That the applicant is an alien, a native of Austria and 
last a citizen of Italy; 
(2) That the applicant entered the United States on only 
one occasion at Baltimore, Maryland, on October 23, 
1946, when he was temporarily admitted as a seaman, 
under the provisions of Section 3(5) of the Immi- 
gration Act of 1924 as amended; 
(3) That the applicant has never been admitted to the 
United States for permanent residence; 
(4) That the applicant was last a resident of Trieste; 
(5) That the applicant cannot establish that he is un- 
able to return to Trieste, because of fear of perse- 
cution on account of race, religion or political 
opinions. 
CONCLUSION OF LAW: Upon the basis of the foregoing findings of 
fact, it is concluded: 
(1) That under Section 4 of the Displaced Persons Act of 
1948, the applicant is ineligible for adjustment of his 
immigration status as a displaced person residing in 
the United States. 
RECOMMENDATION: It is recommended that the applicant's appli- 
cation for adjustment of his immigration status under the provisions of 


Section 4 of the Displaced Persons Act of 1948, as amended, be denied. 
EXAMINING OFFICER 





March 17, 1955 


File Number: A-8117180 (No Appeal) 
Serial Number: 002354 New York District 


In re: BARTOLO LUBINI 


PROCEEDINGS UNDER SECTION 6 OF THE REFUGEE RELIEF ACT 
OF 1953 AS AMENDED 


IN BEHALF OF APPLICANT Anton G. Sintich, Esq. 
111 Broadway 
New York City, N. Y. 


APPLICATION: Adjustment of immigration status 
The applicant is a 44 year-old married male, who was born in the 


Province of Pola when that was a part of Austria but which became a 
part of Italy after World War I and since World War II, has been a part 
of Yugoslavia. He stated that he does not know his present nationality. 
The applicant last entered the United States at Baltimore, Maryland 

on October 23, 1946 when he was admitted as a seaman under Section 
3(5) of the Immigration Act of 1924. He has remained in this country 


ever since that time. 

The applicant testified in deportation proceedings in 1951, in connec- 
tion with his application for adjustment of immigration status under 
Section 4 of the Displaced Persons Act of 1948, that he left his native 
village in 1939 and took up permanent residence in Trieste, which 
residence continued until 1946. He now states that he did not take up 
residence in Trieste until about 1942. Under date of March 18, 1954 
the Consul General of Italy at New York, advised the Immigration and 
Naturalization Service that it has been officially established that 
Bartolo Lubini established his residence in Trieste on May 19, 1940. 
The Consul General stated that as he was a permanent resident of 
Trieste on June 10, 1940, no option was required in his case. On 
April 2, 1954 the Consul General issued a travel document for the 
applicant's return to Italy. 

RECOMMENDATION: It is recommended that the alien's application 
for adjustment of immigration status under the provisions of Section 6 
of the Refugee Relief Act of 1953 be denied for the reason that he is 
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able to return to the country of his nationality. 


/s/_¥F. S. Nooney 
Special Inquiry Officer 


April 28, 1955 UPON CONSIDERATION OF THE ENTIRE 
RECORD, THE RECOMMENDATION OF THE 
IMMIGRATION OFFICER FOR DENIAL OF THE 
APPLICATION IS HEREBY APPROVED. 


/s/ Leland W. Williams 
Regional Commissioner 





BRIEF AND APPENDIX FOR APPELLEE 





GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13854 


Bartolo LUBINI, APPELLANT 
v. 


Hersert BRowNELL, Jz., ATTORNEY GENERAL OF THE UNITED 
STATES, APPELLED 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 
LEWIS CARROLL, 
MILTON EISENBERG, 
Assistant United States Attorneys. 





Oni. 
ted Sta4e¢ Cours 


of Appeals 
District vr, Or the 


F ILE Columbia Cirerit 


OCT - 4 1957 
CLERK 








QUESTIONS PRESENTED 


In the opinion of the appellee, the following question is 
presented: 

Whether an alien who is able to return either to the country 
of his birth, nationality, or last residence is eligible for relief 
under the Displaced Persons Act or the Refugee Relief Act. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


nites States Court of Appeals 





No. 13854 


BarToLo LUBINI, APPELLANT 
Vv. 


Hersert BRowNELL, Jr., ATTORNEY GENERAL OF THE 
UnitTep STATES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
I 
Statement of the facts. 


This case involves an alien seaman who entered this coun- 
try in 1946, on shore leave, and against whom a warrant of 
deportation was issued in 1951 for overstaying the period of 
his authorized admission. Since 1951 there have been ad- 
ministrative proceedings regarding: (1) the alien’s deport- 
ability, which resulted in an order allowing voluntary de- 
parture; (2) an application for adjustment of status under 
the Displaced Persons Act which was denied; (3) an appli- 
cation for suspension of deportation, which was denied; and 
(4) an application for adjustment of status under the Refu- 
gee Relief Act, which was denied. In his present complaint 
the alien challenges only the denials of adjustment of status 
under the Displaced Persons Act and the Refugee Relief Act. 

(1) 
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However since the entire administrative record is pertinent 
to the challenged orders, all of the proceedings are summa- 
rized in this counterstatement. 


A. The deportation hearing. 


Deportation proceedings against appellant were instituted 
on October 4, 1951, by the service upon him of a warrant of 
arrest for deportation (App. 18). A hearing on the warrant at 
which appellant was represented by counsel was held on Octo- 
ber 8, 1951 (App. 17). At the hearing a record of appellant’s 
sworn statement was introduced in evidence (App. 18). In 
this statement appellant admitted kis alienage and facts which 
showed that after his entry as a seaman in 1946 he remained 
in this country unlawfully. No testimony was offered to in- 
dicate that appellant was not deportable. However he re- 
quested the privilege of voluntary departure and permission 
for such departure was ultimately granted (App. 27, 28). 

In oral testimony at the hearing appellant in answer to the 
question: “Of what country were you last a citizen, to your 
knowledge?”, answered: “Italian” (App. 19). He stated that 
he had been born in the City of Briani in 1910, that the City 
was then a part of Austria, but that after World War I it be- 
came part of Italy and after World War II a part of Yugo- 
slavia (J. A.40). He further stated that he moved from Briani 
to Trieste in 1939 prior to its acquisition by Yugoslavia; that 
his home on June 10, 1940 was Trieste; and that he continued 
to live in Trieste, his “permanent home,” until 1946, when he 
shipped to the United States (App. 19). In addition, appel- 
lant’s sworn statement indicated that his wife and child were 
still living in Trieste and that his wife’s nationality also was 
Italian. 


B. The application under the Displaced Persons Act. 


Appellant made no effort to voluntarily depart the United 
States after the granting of this relief. Instead, in August 
1952 he applied for an adjustment of his status under section 
4 of the Displaced Persons Act of 1948 (App. 29). A hearing 
on this application at which appeilant again was represented 
by counsel was held on August 5, 1952 (App. 28). 


A 4. 
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At this hearing appellant admitted that he had served in the 
Italian Army for 24 months when he was 21, after which service 
he was honorably discharged (App. 39). He also admitted that 
during all of World War II he served as a seaman in the Italian 
Merchant Marine travelling between all .ports of Italy 
(App. 34, 39). He testified that he had arrived in the United 
States on an Italian vessel and that he had had an Italian 
seaman’s book, as required of all sailors who worked on Italian 
ships (App. 32, 34). However, when asked of what country he 
was a citizen, appellant this time replied: “Not any country” 
(App. 33). Appellant reiterated at this hearing that he' had 
been living in Trieste from 1939 until 1946 and added that he 
had been married in Trieste and that his child had been born 
there (App. 34). He testified also that in 1946, before leaving 
for the United States, he went to visit his mother and the ‘rest 
of his family in Briani (his birthplace) and had had no trouble 
in making this trip (App. 34, 35). When asked at the hearing 
whether he would be persecuted if he were to return to Trieste 
his reply was: “There is no work in Trieste and the people are 
starving” (App. 37). Subsequently he added, however, that his 
wife had written him that he could not get work there and 
would be persecuted (App. 37). On examination by his own 
counsel, appellant stated that he was a Roman Catholic and 
that he went to church on Sundays (App. 41). When asked by 
his counsel if he had heard about the treatment of Roman 
Catholics in Yugoslavia, he said: “No, I don’t know” (App. 42). 
He also conceded that he had never inquired of any Italian 
consul or any other Italian official whether he would be Ese 
mitted to return to Italy or Trieste (App. 36). 

At the conclusion of this hearing, the hearing examiner 
rendered an opinion in which he found that appellant was “ 
native of Austria and last a citizen of Italy,” that the svpellat 
“was last a resident of Trieste,” and that the appellant “cannot 
establish that he is unable to return to Trieste, because of fear 
of persecution on account of race, religion, or political opinions” 
(App. 44). Accordingly, the examiner recommended denial of 
the application and this recommendation was approved 


(App. 45). 


4 
C. The request for suspension of deportation. 


In December 1953, appellant filed a motion to reopen the 
deportation proceedings to enable him to apply for suspension 
of deportation under Section 244 (a) of the Immigration and 
Nationality Act of 1952 (App. 45). Numerous affidavits and 
exhibits were submitted with this motion. On January 29, 
1954, the Board of Immigration Appeals after noting that “the 
respondent’s wife and child are natives, citizens, and residents 
of Italy,” and other factors, denied the motion (App. 46). 


D. Application for adjustment of status under section 6 of the Refugee 
Relief Act of 1953. 

In March, 1955, appellant filed an application for adjustment 
of his status under Section 6 of the Refugee Relief Act of 1953 
(App. 46). In connection with this application an examina- 
tion was conducted by a special hearing examiner with most of 
the previous proceedings being considered as exhibits. The 
decision of the examiner recites that under date of March 18, 
1954, the consul general of Italy at New York advised the 
Service that appellant was resident in Trieste in 1940, which 
was in accordance with appellant’s previous testimony in con- 
nection with his various applications (App. 47). The opinion 
also recites that the consul general had issued a travel document 
for the appellant’s return to Italy (App. 47). Accordingly, the 
examiner denied appellant’s application for the reason that he 
was able to return to Italy, the country of his nationality 
(App. 47). This denial was approved by the Regional Com- 
missioner on April 28, 1955, upon consideration of the entire 
record in the case (J. A. 43). 


II 
The proceedings in the District Court. 


' The original complaint filed on April 28, 1954 alleged that 
appellant’s application for adjustment of immigration status 
under section 4 of the Displaced Persons Act of 1948 had been 
erroneously denied upon the ground that he was a citizen of 
Italy in that he was not a citizen of Italy; and that appellant 
would be subject to persecution if returned to his place of 
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nationality, citizenship, or last residence. The complaint 
prayed for judgment declaring appellant to be eligible for relief 
as a displaced person, and for an injunction to restrain his de- 
portation. On June 14, 1955, appellee filed an answer to the 
complaint which averred that appellant’s application had been 
denied because appellant had not established that he could 
not return to Trieste because of fear of persecution; denied 
that appellant was not a citizen of Italy; and denied that ap- 
pellant would be subject to persecution if he returned to the 
place of his nationality, citizenship, or last residence. When 
the case came on for hearing the complaint was amended by 
adding allegations that appellant was not last a resident of 
Trieste and that Trieste is not a country within the meaning 
of the Displaced Persons Act; and that appellant’s applica- 
tion for adjustment of his status under Section 6 of the Refugee 
Relief Act had been erroneously denied upon the ground that 
he could return to Italy (J. A. 7). An additional prayer for 
relief also was added requesting judgment declaring that ap- 
pellant could not be denied adjustment of status under the 
Refugee Relief Act upon the ground that he was last a citizen 
of Italy (J. A. 7). 

At the hearing in the District Court, the court (Holtzoff, J.) 
admitted in evidence the complete Immigration and Naturali- 
zation file pertaining to appellant (J. A. 16). No oral testi- 
mony was presented by either party. On February 14, 1957, 
following the hearing, the trial court filed a written opinion 
which concluded that the pertinent statutes allowed relief only 
if an alien was unable to return either to the country of his 
birth, or to the country of his nationality, or to the country of 
his last residence, that appellant was a national of Italy, that 
appellant could return to Italy without fear of persecution, 
and accordingly that the appellant was not entitled to relief 
G. A. 35). On February 20, 1957, an order was entered grant- 
ing summary judgment to the appellee (J. A. 37). The notice 
of appeal was filed on March 27, 1957 (J. A.38). : 
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6 
STATUTES INVOLVED 


The Displaced Persons Act of 1948, as amended, 62 Stat. 
1011 (50 U. 8. C. App. 1953), provides in pertinent part: 


Sec. 4. (a) Any person who (1) entered the United 
States prior to April 30, 1949, and was on that date 
in the United States * * * and (2) is otherwise admis- 
sible under the immigration laws, and (3) is a dis- 
placed person residing in the United States as defined 
in this section, may within two years next following 
the effective date of this Act, as amended, apply to the 
Attorney General for an adjustment of his immigration 
status. If the Attorney General shall, upon considera- 
tion of all facts and circumstances of his case, deter- 
mine * * * that such alien is qualified under the pro- 
visions of this section, the Attorney General shall re- 
port to the Congress all the pertinent facts in the 
ease * + 

(b) When used in this section the term “displaced 
person residing in the United States” means a person 
who establishes * * * that he is a person displaced 


from the country of his birth or nationality or of his 
last residence as a result of events subsequent to the out- 
break of World War IT. 


The Refugee Relief Act of 1953 (67 Stat. 403, 50 U.S. C. 
App. 1971d) provides in pertinent part: 


* * * unable to return to the country of his birth, 
or nationality or last residence because of persecution 
or fear of persecution on account of race, religion, or 
political opinion. * * * 

Article 70 of the Armistice Convention With Austria- 
Hungary dated November 3, 1928, provides: 


ARTICLE 70 


Every person possessing rights of citizenship (perti- 
enzos) in territory which formed part of the territories 
of the former Austro-Hungarian Monarchy shall obtain 
ipso facto to the exclusion of Austrian nationality the 
nationality of the State exercising sovereignty over such 
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territory. (See S. Doc. No. 348, 67th Cong., 4th | ses, 
3141 at 3178 (1923).) 


Treaty of Peace With ee Feb. 10, 1947, 61 Stat. 1369, part 
2 at 1879 (1947) ! 


ARTICLE 19 


1. Italian citizens who were domiciled on June 10, 
1940, in territory transferred by Italy to another State 
under the present Treaty, and their children born after 
that date, shall, except as provided in the following 
paragraph, become citizens with full civil and political 
rights of the State to which the territory is transferred, 
in accordance with legislation to that effect to be intro- 
duced by that State within three months from the com- 
ing into force of the present treaty. Upon becoming 
citizens of the State concerned they shall lose : a 
Italian citizenship. 

2. The Government of the State to which the ber. 
ritory is transferred shall, by appropriate legislation 
within three months from the coming into force of the 
present treaty, provide that all persons referred to in 
paragraph 1 over the age of eighteen years (or married 
persons whether under or over that age) whose cus- 
tomary language is Italian, shall be entitled to opt 
for Italian citizenship within a period of one year from 
the coming into force of the present treaty. Any per- 
son so opting shall retain Italian citizenship and shall 
not be considered to have acquired the citizenship of 
the State to which the territory is transferred. The 
option of the husband shall not constitute an option’ on 
the part of the wife. Option on the part of the father, 
or, if the father is not alive, on the part of the mother, 
shall, however, automatically include all uaiantiee 
children under the age of eighteen years. 

3. The State to which the territory is transferred may 
require those who take advantage of the option to move 
to Italy within a year from the date when the sation 
was exercised. 
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4. The State to which the territory is transferred 
shall, in accordance with its fundamental laws, secure 
to all persons within the territory, without distinction 
as to race, sex, language or religion, the enjoyment of 
human rights and of the fundamental freedoms, includ- 
ing freedom of expression of press and publication, of 
religious worship, of political opinion and of public 
meeting. 
SUMMARY OF ARGUMENT 

An alien who is able to return either to the country of his 
birth, nationality, or last residence is not eligible for relief un- 
der the Displaced Persons Act or the Refugee Relief Act. Ap- 
pellant’s country of nationality is Italy and it is not contended 
that he is unable to return to that country. Trieste was the 
place of appellant’s last residence and it is not contended that 
appellant is unable to return there. Therefore the Attorney 
General’s denials of appellant’s applications for relief are sub- 
stantial either on the ground that appellant was a national of 
Italy and last a resident of Trieste. 

Appellant objects to several aspects of the administrative 
proceedings against him. However, a study of the record re- 
veals that his contentions are without merit. 


ARGUMENT 


The Attorney General’s denials of appellant’s applications for 
relief are sustainable either on the ground that appellant 
was a national of Italy, or last a resident of Trieste. 

A. An alien who is able to return either to the country of his birth, nation- 
ality, or last residence is not eligible for relief under the Displaced 
Persons Act or the Refugee Relief Act. 

Section 4 of the Displaced Persons Act and section 6 of the 
Refugee Relief Act were designed to afford aliens already in 
the United States relief similar to that extended to displaced 
persons and refugees who had not reached our shores. It was 
based on the belief that it would be unfair to refuse to extend 
to aliens lawfully admitted to the United States the benefits of 
measures which would be available to them if they were still in 
overseas detention centers. 
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The pertinent provisions of section 4 of the Displaced Per- 
sons Act provide that displaced persons residing in the United 
States may apply for adjustment of immigration status to, that 
of permanent residents. The application is made to the At- 
torney General. If the Attorney General determines that the 
alien is qualified, he reports to Congress all the pertinent facts 
in the case. Congress then must pass a concurrent resolution 
approving the granting of the status of a permanent resident, 
otherwise the alien is deported. A maximum of fifteen thou- 
sand persons may be granted relief under this section and for 
each alien whose application is approved an adjustment is 
made in the chargeable quota. The provisions of section'6 of 
the Refugee Relief Act are similar except that the maximum 
number of beneficiaries is 5,000 and no adjustment in the i immi- 
gration quota appears to be required. 

To qualify under Section 4 of the Displaced Persons Act, an 
alien must show that he is a person “displaced from the coun- 
try of his birth, or nationality, or of his last residence as a re- 
sult of events subsequent to the outbreak of World War HH: 
and that he cannot return to any of such countries because of 
persecution or fear of persecution on account of race, religion, 
or political opinions.” To qualify under Section 6 of ‘the 
Refugee Relief Act the alien must show that “he is unable 
to return to the country of his birth, or nationality, or last 
residence because of persecution or fear of persecution on’ ac- 
count of race, religion, or political opinion.” The trial court 
in sustaining the Government’s construction of those pro- 
visions stated: “The Court is, therefore, of the opinion that 
the reasonable construction of the statute is that the alien 
is entitled to such relief only if he is unable to return either 
to the country of his birth, or to the country of his nationality, 
or to the country of his last residence because of fear of pros- 
ecution.” This construction of the law is correct, as the 
legislative history plainly shows. 

During the second session of the 83d Congress, a bill, H.R. 
8193, was proposed which in pertinent part would require the 
alien to show inability “to return to the country of his birth. 
nationality, and last residence.” [Italics supplied.] The bill 
passed the House in this form. However, it was modified in 
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the Senate to restore the original language and the Senate 
version was finally adopted. See Public Law No. 751, 83d 
Cong., 2d Sess. (1954), 68 Stat. 1044. In explanation, the 
Senate Report states as follows: 


The bill would amend section 6 of the Refugee Relief 
Act of 1953 relating to the adjustment of aliens in this 
country in a refugee status who are unable to return to 
the country of their birth, or nationality, or last resi- 
dence, because of persecution or fear of persecution on 
account of race, religion, or political opinion. ... The 
committee has restored the language “birth, or na- 
tionality, or last residence,” which is the language pres- 
ently contained in section 6 of the Refugee Relief Act 
of 1953. The committee understands that this language 
has been construed by the Immigration and Naturaliza- 
tion Service to mean that if the applicant for adjust- 
ment is able to return to any such country without per- 
secution or fear of persecution, he is not eligible for ad- 
justment. Since the existing language, as construed, 
correctly expresses the intent of the section no purpose 
would be served by modifying the language as proposed 
in the bill. S. Rep. No. 2045, 83d Cong., 2d Sess. 5 
(1954). [Italics supplied. ] 


This legislative history fully supports the interpretation of 
the statutes by the Attorney General, who is charged with ad- 
ministration of the law, and forecloses any assertion that the 
Attorney General’s construction of the law, which was affirmed 
by the District Court, is unreasonable. The contrary inter- 
pretation urged by appellant misconstrues the language used 
and would lead to absurd results. Under appellant’s view, for 
example, an alien in the United States who had been born in 
Moscow but had resided in England since childhood could not 
be deported to England if he could show that he would be sub- 
ject to persecution in Russia. Such a construction obviously 
does violence to the legislative intent and is hardly justified by 
the provisions of the statute. The Supreme Court only re- 
cently pointed out that: “* * * the word ‘or’ is often used as 
a careless substitute for the word ‘and’; that is, it is often used 
in phrases where ‘and’ would express the thought with greater 
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clarity.” De Sylva v. Ballentine, 351 U. S. 570, 573 (1956). 
And it has long been recognized that: “In the construction of 
statutes, it is the duty of the court to ascertain the clear inten- 
tion of the legislature. In order to do this, courts are often 
compelled to construe ‘or’ as meaning ‘and’ and again ‘and’ as 
meaning ‘or’.” United States v. Fisk, 3 Wall. 445 (1865). See 
also, Union Starch Refining Co. v. National Labor Relations 
Board, 186 F. 2d 1008, 1014 (7th Cir. 1951). In this case there 
is no difficulty at all in reading the language of the statutes to 
mean that an alien is entitled to relief only if he is unable to 
return either to the country of his birth, or nationality or of 
his last residence. Since this accords with the legislative in- 
tent, it must be concluded that an alien is not eligible for relief 
if he is able to return to any of the places designated. 


B. Italy is appellant’s country of nationality and it is not contended that 
he is unable to return there. 

The counterstatement of the case discloses that appellant 
was born in Briani in 1910, that at the time of his birth Briani 
was part of Austria, that after World War I it was ceded by 
Austria to Italy, and that after World War II it was ceded by 
Italy to Yugoslavia. These facts support appellant’s ‘own 
statement at the deportation hearing that he was a citizen of 
Italy and explain why he served in the Italian Army and Mer- 
chant Marine and had an Italian seaman’s book. For when 
Briani was ceded to Italy, it was expressly provided that all 
persons in the area “shall obtain ipso facto to the exclusion of 
Austrian nationality the nationality of the State exercising 
sovereignty over such territory.” Armistice Convention With 
Austria-Hungary, Article 70 (November 3, 1918), reprinted in 
S. Doe. No. 348, 67th Cong,., 4th Sess. at 3178 (1923). There 
were similar provisions in the treaty ceding Briani to Yugo- 
slavia but these provisions did not apply to appellant because 
he was not residing in Briani on the required date. Under this 
treaty only Italian citizens who were domiciled on June 10, 1940 
in the transferred territory became citizens of the State to 
which the territory was transferred. Treaty of Peace With 
Italy, 61 Stat. (Part 2) 1369 at 1379 (1947). Since appellant’s 
testimony established that he left Briani in 1939 and that his 
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“permanent home” between 1939 and 1946 was Trieste, it is 
apparent that he was not affected by this provision and accord- 
ingly that he retained his Italian citizenship. Under these 
circumstances it was properly concluded that appellant was not 
entitled to relief under either the Displaced Persons Act or the 
Refugee Relief Act because he was able to return to Italy, the 
country of his nationality. 


C. Trieste was the place of appellant’s last residence and it is not con- 
tended that appellant is unable to return there. 


It is no longer disputed by appellant that Trieste was the 
place of his last residence and that he is not unable to return 
there because of fear of persecution, although this was the sole 
ground for relief urged during the administrative proceedings. 
Appellant’s contention now is that Trieste being a city cannot 
be considered in determining whether he is able to return to the 
country of his last residence. It is submitted that this conten- 
tion is without merit for two reasons: (1) The term “country” 
in the pertinent statutes is not used as a word of art and includes 
any place of last residence; (2) Trieste is part of Italy and the 
finding that Trieste was appellant’s last residence therefore is 
equivalent to finding that Italy was his last residence. 

1. It has long been settled that the word “country” is not a 
word of art, and that its meaning in any particular statute 
must be determined in conformity with the purpose of the 
statute. Burnet v. Chicago Portrait Co., 285 U.S. 1 (1932); 
United States v. McCandless, 61 F. 2d 366 (3d Cir. 1932); 
Lazier v. United States, 77 F. Supp. 241 (E. D. Pa. 1948); 
Campbell v. Barney, 4 Fed. Cases 1157 (S. D. N. Y. 1864). In 
the Burnet case, supra, the question before the Court was 
whether New South Wales was a country under a statute which 
permitted credit to domestic corporations for taxes paid to any 
foreign country. The Court after pointing out that the term 
“is not a technical or artificial one,” held that New South Wales 
would qualify under the statute regardless of its exact status 
since as long as it had the power to levy the tax in question it 
would serve the purpose of the statute to include the area within 
the term. 

The teaching of the Burnet case is applicable here. The 
obvious purpose of the Displaced Persons Act and the Refu- 
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gee Relief Act is to give relief to aliens in this country who 
because of fear of persecution cannot return to their former 
homes. The exact international status of such places is en- 
tirely immaterial. Singapore has been recognized to be a 
“country” within the meaning of these very statutes. King 
v. Carnahan, — F. Supp. — (N. D. Calif. 1956). It is evi- 
dent that such areas as the Gaza strip, San Marino, Estonia, 
Cyprus, Hong Kong, and Alsace-Lorain, if not otherwise ex- 
cluded, also would be “countries” within the meaning of the Act. 
The distinction in the international status of Trieste and 
Singapore or such other areas just has no significance in terms 
of the objectives of these statutes. It surely would make no 
difference in determining whether an anti-communist had been 
displaced from a place like Estonia, for example, that Estonia 
was no longer an independent nation. And it likewise is mean- 
ingless in determining whether an alien has been displaced 
from Trieste to decide whether Trieste had the attributes of an 
independent nation. The District Court in accepting appel- 
lant’s arguments on this point, failed to consider the problem 
“by reference to the purpose of the particular legislation” (Bur- 
net case, supra, 285 U. S at 6), and thereby fell into error. 
It is clear that Trieste was included within these Acts and ac- 
cordingly that appellant’s ability to return to Trieste without 
fear of persecution also was a proper basis for denying relief. 

2. From the discussion above it follows that the denials of 
appellant’s applications is justified either because he was able 
to return to his country or nationality or of his last residence 
or for both reasons. We will now show in addition that the 
finding that Trieste was appellant’s last residence is equivalent 
to a finding that Italy was appellant’s last residence since 
Trieste now is simply a city in Italy. While this point is not 
necessary to a decision in the case its consideration will! help 
to expose the speciousness of appellant’s contentions. 

The City of Trieste is located on the Adriatic Sea in the 
northeast part of Italy near the western border of Yugoslavia. 
Before 1918 it was a part of the Austro-Hungarian Empire 
although a center of Italian Irredentist feeling. After World 
War I it was formally ceded to Italy by Austria and remained 
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under Italian control until World War II. During World War 
II the city came under allied control but not under Yugo- 
slavia, Zone B, to which appellant’s brief refers, being an area 
completely outside the city. It is true that Italy renounced 
her claims to Trieste in the 1947 Treaty of Peace, 61 Stat. 
(Part 2) 1369 et seg. (1947), and that under this treaty pro- 
vision was made for the establishment of the area as a free 
territory, its integrity and independence being guaranteed by 
the United Nations’ Security Council. This arrangement ter- 
minated, however, on October 5, 1954, as a result of an agree- 
ment reached in London between Italy, Yugoslavia, the 
United States, and Great Britain. And under this agreement 
the northern part of the territory including the entire city of 
Trieste was returned to Italy and ever since the Italian author- 
ities have had full responsibility for the area. 

Since Trieste is simply a city in Italy there is no point to 
appellant’s quibbling objections to the orders of the _Immigra- 
tion Service. It is true that appellant’s Displaced Persons 
Act application was denied on the ground that he could return 
to Trieste while his Refugee Relief Act application was denied 
on the ground that he could return to Italy. Aside from the 
fact shown above that either or both of these grounds war- 
ranted the denials, the exact basis for the denials makes no 
difference now that Trieste is a city in Italy. The expla- 
nation for these differing grounds, of course, is the fact that 
the Displaced Persons Act proceedings occurred in 1952 when 
Trieste was under UN administration, whereas the Refugee 
Relief Act proceeding occurred in 1955 by which time Trieste 
had been returned to Italy. But whatever reason there was 
for forming the Displaced Persons Act denial in terms of 
Trieste and the Refugee Relief Act denial in terms of Italy 
at the time of the respective orders in those proceedings has 
vanished since the incorporation of Trieste into Italy. Ac- 
cordingly, it must be concluded on this ground also that appel- 
lant is not entitled to relief. 


D. Appellant’s objections to the proceedings are without merit. 


For convenience, various other contentions made in appel- 
lant’s brief will now be considered seriatim. 
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1. Appellant argues that the District Court erred in sustain- 
ing the denial of relief under the Displaced Persons Act on a 
ground other than that relied upon by the Service. This argu- 
ment fails for several reasons: (a) The decision of the Service 
is sustainable on the ground relied upon by the Service, namely, 
that appellant could not establish that he is unable to return to 
Trieste; (b) The decision of the Service recognizes the ground 
relied upon by the District Court since it finds that appellant 
was “last a citizen of Italy”; (c) It would be pointless to re- 
mand a case to the Service for reconsideration since the alter- 
native grounds for denying relief to appellant had been estab- 
lished administratively prior to the District Court proceeding. 
Securities Commission v. Chenery Corp., 332 U.S. 194 (1947), 

relied upon by appellant, is inapposite since in that case the 
grounds ultimately relied upon to sustain the Commission’ s 
order were not foreshadowed. 

2. Appellant argues that the finding of Italian nationality 
was not supported by substantial evidence. The statement of 
facts and argument, supra, disclose, however, that Italian na- 
tionality was admitted by appellant and established by ‘treaties 
granting him Italian citizenship in 1910 and maintaining it in 
1940. Appellant’s suggestion that the finding rests entirely on 
a letter from the Italian consul dated March 18, 1954, is en- 
tirely in error. The finding that appellant was last a citizen of 
Italy was first set forth in the decision under the Displaced 
Persons Act rendered in 1952 and was repeated in the decision 
denying suspension of deportation in January 1954. The sig- 
nificance of the Italian consul’s subsequent letter obviously has 
been greatly overstated by appellant. 

3. The argument that the appellee’s findings as to national- 
ity were not sufficiently certain also is without merit. The 
complaint expressly alleged that the plaintiff’s application 
under section 6 of the Refugee Relief Act “was denied upon 
the ground that he could return to Italy, the alleged country 
-of his citizenship. ” No such issue was ever raised adminis- 
tratively or in the district court, and no such issue can be 
properly considered here. 

4. Appellant’s argument that expert testimony should have 
been considered in the district court on the question of appel- 
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lant’s residence is also without merit. The factual issues before 
the agency were not subject to. trial de novo in the District 
Court. And appellant in good faith could not properly be 
allowed to impeach his own statements as to his citizenship 
and residence. 

5. The argument that appellant became a citizen of Yugo- 
slavia under the terms of the Treaty of Peace is premised on 
&@ misstatement of fact. Appellant was not a resident of 
Briani in June, 1940; he was by his own testimony a resident 
of Trieste during this period. Accordingly, as explained above, 
he was unaffected by the cession of Briani to Yugoslavia under 
the treaty. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 

the District Court be affirmed. 


Ottver GascH, 
United States Attorney. 
Lewis CaRROLL, 
Miuton EISENBERG, 
Assistant United States Attorneys. 
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APPENDIX 
U.S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATIONALIZATION SERVICE 
New York, N. Y. 
In the Matter of 


DEPORTATION PROCEEDINGS AGAINST BARTOLO Lost OR 
BarToLo LUBICHI, RESPONDENT 


File No. 0300-397652. C. O. No. A-Unknown. : 

Hearing officer: Henry I. Millman. Stenographer: Shel- 
don Handschuh. Interpreter: Patrick J. Tavernia, U.S. I. N. S. 

Language: Italian. Hearing conducted at: Ellis Island, 
N. Y. H. 

Date: Oct. 8, 1951. Counsel: Isaac Shorr, 170 a 
N. Y.C. 


HEARING OFFICER TO RESPONDENT: 


Q. What is your full name? 

A. BARTOLO LUBINI. | 

Q. Will you stand up please and raise your right hand. Do 
you solemnly swear that all the statements you are about to 
give in this proceeding will be the truth, the whole tet, and 
nothing but the truth, so help you God? 

A. I swear. 

Q. This hearing i is being held to decide whether you aré de- 
portable and to give you a chance to show why you should not 
be deported from the United States. Do you understand? 

A. Yes. 

Q. At this hearing you have a right to be ee by 
counsel of your own choice. Your file contains a Notice of 
Appearance by Isaac Shorr, 170 Broadway, New York City. 
Do you wish Mr. Shorr to be your lawyer in the case? 

A. Yes. 


(17) 
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HEARING OFFICER TO COUNSEL: 


Q. Are you ready to proceed with this hearing at this time? 
A. Yes. 


HEARING OFFICER TO RESPONDENT: 


Q. I show you Warrant of Arrest issued on October 4, 1951, 
by the Acting District Director, New York District, Immigra- 
tion and Naturalization Service, charging that Bartolo Lubini 
or Bartolo Lubichi, who entered this country at Baltimore, 
Maryland, on the 8. 8. Anna Luzia on October 24, 1946, is in 
the United States in violation of the immigration laws. This 
Warrant contains an endorsement showing service of a copy 
thereof on October 4, 1951. Did you receive a copy of this 
Warrant as indicated? 

A. Yes. 

Q. This Warrant of Arrest is being entered in evidence as 
Exhibit No.1. Do you understand? 

A. Yes. 

Q. This Warrant of Arrest charges that you are in the United 
States in violation of the Immigration Act of May 26, 1924 be- 
cause after being admitted as a seaman you have remained in 
the United States for a longer time than permitted by law. Do 
you understand? 

A. Yes. 

Q. Were you questioned under oath by an officer of the Im- 
migration and Naturalization Service at 70 Columbus Avenue 
on October 4, 1951? 

A. Yes. 

Q. I show you this Record of Sworn Statement of Bartolo 
Lubini dated October 4, 1951, and ask you whether this is a 
sworn statement which you signed at that time. 

A. Yes. 

Q. I request the interpreter to translate the contents of this 
sworn statement to you and ask you whether all the informa- 
tion contained in it is true and correct. 

A. This is correct except my wife’s last name is missing. 

Q. This Record of Sworn Statement is being entered in evi- 
dence as Exhibit No.2. Do you understand? 

A. Yes. 
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Q. Your sworn statement indicates that you do not know of 
what country you are acitizen. Of what country were ae last 
a citizen, to your knowledge? 

A. Italian. 

Q. Is Briani a portion of Italy which became a part of Yugo- 
slavia as a result of World War II? 

A. Yes. 

. Where was your home on June 10, 1940? 

Trieste. 

When did you move to Trieste from Briani? 

1939. 

And how long did you continue living in Trieste? 
Until 1946. 

. Where did you go in 1946? 

. I shipped out in 1946. 

. After the Treaty of Peace ending World War II, did you 
ever elect to retain Italian citizenship? 

A. No. 

Q. Was your permanent home in Trieste from 1939 until 
1946? 

A. Yes. 

Q. Did you ever become a citizen or subject of any county 
other than Italy? 

A. No. | 

Q. Do you have any evidence pertaining to your present 
nationality? 


By CouNSsEL: 
I have this certificate. 
By HearinG OFFICER: 


Let the record show that counsel presents certificate of birth 
and baptism issued from the Bishop’s residence in Trieste on 
August 6, 1951, certifying that Bartolo Lubini was born in 
Briani on April 24, 1910. Returned. 


HEARING OFFICER TO RESPONDENT: 


Q. An effort is being made to verify your arrival on the haste 
of the information furnished. Do you agree that the report of 


OPOPOPOPO 
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search, when received, may be entered in evidence as Exhibit 
No. 3 without requiring any further appearance here? 

A. Yes. 

Q. Were you ever a member of the Communist Party or any 
Communist organization? 

A. No. 

Q. Were you ever a member of any party or organization 
advocating the principles of Fascism or dictatorship? 

A. No. 

HEARING OFFICER TO COUNSEL: 

Q. What discretionary relief do you wish to apply for in 
behalf of respondent? . 

A. For voluntary departure with the additional privilege 
of pre-examination or in the alternative if that is denied I ask 
just for voluntary departure. 

Q. On what do you base the application for pre-examina- 
tion? 

A. This man has been here almost five years, five years short 
a few days, and record will show that he has money to defray 
his expenses. 

HearinG Orricer To RESPONDENT: 


Q. Do you have any close relatives in the United States? 

A. A brother in California. 

Q. If you were given the privilege of voluntary departure 
how would you leave, as a seaman or as a passenger? 

A. I can’t go anyplace. 

Q. Your lawyer has applied in your behalf for permission to 
leave the United States voluntarily, at your own expense, in- 
stead of being deported. Is that what you wish to do? 

A. No; not go away. 

Q. You mean that you do not wish to leave the United 
States? 

A. That’s right, I want to stay here. 

Q. If you were found to be subject to deportation and or- 
dered deported, what country do you wish to specify as the 
country to which you shall be deported? 

A. I can’t go anywhere. Nobody would receive me, 
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Q. In view of your failure to specify any country to which 
you prefer to be deported, you will be deported to an appro- 
priate country pursuant to the provisions of law in the event 
of your deportation. Do you understand? | 

A. Yes. 


HEARING OFFICER TO COUNSEL: 


Q. Do you wish to question the respondent? 
A. Yes. 


COUNSEL TO RESPONDENT: 


Q. You say you were born in Briani. Do you know what 
province that is? 

A. Province of Pola. 

Q. Andin what country is the province of Pola? 

A. It’s under Tito. 

Q. Is that Yugoslavia? : 

A. Yes. | 

Q. During the time that you have been in the Hnited 
States, were you employed? ! 

A. Always. I never missed a day. | 

Q. By whom were you employed since you arrived i in the 
United States? 

A. Ihave always worked in Leone’s Restaurant. 

Q. In what capacity were you employed? 

A. Butcher. | 


| 
By CounsesL: 


I offer in evidence, in duplicate, letter of employment. 
HEARING OFFICER TO RESPONDENT: | 


Q. This letter of employment from Leone’s Heataurant 
dated October 5, 1951 is being entered in evidence as 
Exhibit No. 4. Do you understand? 

A. Yes. 


CoUNSEL TO RESPONDENT: | 
Q. Do you have any assets in the United States? 
A. Ihave money in the bank. 
Q. How much money have you in the bank? 
A. $10,000. 
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Q. Since your arrival in the United States, do you support 
your family? 
A. Yes. 


Q. And you are sending regularly for the support of your 
wife and child? 
A. Yes, all the time. 


By CounsEL: 

That’s all but I wish to renew my application for voluntary 
departure with the additional privilege of pre-examination and 
if that is denied I ask in the alternative for voluntary de- 
parture at his own expense to any country of his choice. 


HEARING OFFICER TO RESPONDENT: 
Q. Is there anything else you wish to say? 
A. No; nothing. 

By HearineG OFFICER: 


I shall now state my decision, which shall be prepared on a 
separate page, attached, and made a part of the record. 


* * * * & 
HEARING OFFICER TO RESPONDENT: 


Q. Do you understand the foregoing decision? 

A. Yes. 

Q. Under existing regulations you must now state for the 
record whether you wish to take exceptions to any part of my 
decision. If so, you will be allowed five business days from to- 
day—that is, until October 15, 1951—within which to submit 
to the District Director, Immigration and Naturalization Serv- 
ice, New York, your exceptions, together with any supporting 
statement for the consideration of the Commissioner of Im- 
migration and Naturalization. If at this time you do not in- 
dicate your desire to take exceptions, my decision will be 
considered final and a Warrant of Deportation will be entered 
locally. What do you wish to do? 


By CounseEL: 
I wish to take exceptions. 


Ay 4 
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HEARING OFFICER TO COUNSEL: 


Q. Do you expect to submit any written statement in sup- 
port of your exceptions? | 
A. Yes. 
HEARING OFFICER TO RESPONDENT: 


Q. Have you understood everything that was said at this 
hearing? 
A. Yes. 
By Hearinc OFFICER: 


Hearing closed. 
* * * * ‘* 

I certify the foregoing to be a true and correct transcript of 

my shorthand notes taken in the above case. ! 
Sheldon Handschuh, | 
SHELDON HANDSCHUH, | 

Stenographer. 

I certify that to the best of my knowledge and belief this 
record is a true report of everything that was stated during 
the course of the hearing, including oaths administered and the 
rulings on objections, except statements made off the record. 

Henry I. MiutMay, | 
Hearing Officer. 
HIM: sh 
T: 10/9/51 
R: 10/8/51 
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Unitep States DEPARTMENT OF JUSTICE 


IMMIGRATION AND NATURALIZATION SERVICE 


File: 0300-397652. 

In re: Bartolo Lubini. 

IN DEPORTATION PROCEEDINGS. 

In behalf of respondent: Isaac Shorr, 170 Broadway, New 
York, N. Y. 

CHARGES: 
Warrant: Act of 1924-Seaman—Remained longer. 
Lodged: None. 

DETENTION sTaTus: Detained at Ellis Island, New York Har- 
bor, N. Y. 


The record relates to a 41 year old male, a native of Briana, 
which was originally a part of Austria, later became a part of 
Italy, and then a part of Yugoslavia as a result of World War 
II. The respondent left this territory in 1939 before it became 
a portion of Yugoslavia and established his domicile in Trieste. 
The evidence indicates that he was last a citizen of Italy but his 
present nationality is doubtful because of his residence in 
Trieste and the fact that that territory, though nominally set 
up as a free territory, still has indeterminate status. The re- 
spondent last entered the United States on October 24, 1946 at 
Baltimore, Maryland, as a member of the crew of the S. S. 
Anna Luzi. That entry has not been verified officially as yet, 
and the respondent’s statement as to the details thereof is 
accordingly being accepted. In view of the fact that the 
respondent was apparently a bona fide seaman at the time of 
arrival, his entry was prime facie lawful. However, he has 
remained in the United States beyond the period of his author- 
ized admission. Accordingly, he is deportable under the 
Immigration Act of 1924. 

Respondent’s counsel has applied for the privilege of volun- 
tary departure with pre-examination and in the alternative for 
voluntary departure alone. In view of the fact that respond- 
ent has resided in the United States for less than five years and 
has none of the required family ties in this country, he is 
ineligible for pre-examination. Moreover, he has indicated a 
definite intention to remain in this country, stating that he has 
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no place to go. Under the circumstances, he should be de- 
ported. He has declined to specify any country to maa he 
desires to be deported. 


FINDINGS OF FACT 


On the basis of all the evidence, it is found: : 

(1) That the respondent is an alien; a native of that: portion 
of Austria which later became a part - Italy, last a citizen of 
Italy, present nationality undetermined; 

(2) That the respondent last entered the United States on 
October 24, 1946 at Baltimore, Maryland as a member of the 
crew of the S. S. Anna Luzia and was admitted for the period 
of time this vessel remained in port, not exceeding 29 days; 

(3) That at the time of such entry, it was the neapopieate 
intention to reship; 

(4) That respondent has remained in the United States con- 
tinuously since such entry. 


CONCLUSION OF LAW 


On the basis of the foregoing findings of fact, it is sittaaed: 

(1) That under Sections 14 and 15 of the Immigration Act 
of May 26, 1924, the respondent is subject to deportation in 
that after admission as a seaman he has remained in the United 
States for a longer time than permitted under said Act i regu- 
lations made thereunder. 


RECOMMENDED ORDER 


It is recommended that the respondent be deported from the 
United States pursuant to law on the charge stated in the War- 
rant of Arrest. 


* * % * | * 
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I certify the foregoing to be a true and correct transcript of 
my shorthand notes of the decision taken by me in the above 
case. : 

Sheldon Handschuh, 
SHELDON HANDSCHUH, 
Stenographer. 

I certify the foregoing to be a true and correct transcript of 

oral decision made by me at the hearing in this case. 


Henry I. Millman, 
Henry I. MInLMAN, 
Hearing Officer. 
HIM:sh 
T: 10/9/51 


UNITED STATES DEPARTMENT OF JUSTICE 


IMMIGRATION AND NATURALIZATION SERVICE 
(Appeal 5) 
File: A~8117180—New York (0300-397652). 
In re: Bartolo Lubini or Bartolo Lubichi. 
In deportation proceedings. 
In behalf of respondent: Isaac Shorr, Esquire, 170 Broadway, 
New York, New York. 


CHARGES: 
Warrant: Act of 1924—Remained longer—Seaman. 
Lodged: None. 


AppiicaTion: Alien made no formal application. 
DETENTION Status: Detained at the expense of this Service. 


Upon consideration of the entire record the findings of facts 
and conclusions of law made by the officer conducting the 
hearing are hereby adopted. 

The subject hereof, a native of Italy and last a citizen of 
Italy, last entered the United States at Baltimore, Maryland 
on October 24, 1946, as a member of the crew of the SS “Anna 
Luzia” and was admitted for a period of time not to exceed 
29 days as a seaman. The alien has stated that at the time 
of such entry it was his intent to reship. However, he failed to 
so reship and has since continued to reside here. 
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During the course of the hearing the alien’s attorney made 
application for permission to depart voluntarily in lieu of de- 
portation and the grant of preexamination or permission to 
depart voluntarily in lieu of deportation alone. However, the 
alien during the course of the hearing stated that he did not 
desire to make application for such relief but did desire to re- 
main in this country as he did not wish to “go away”.: As a 
matter of administrative discretion of the facts and circum- 
stances in this case did not warrant the exercise of any dis- 
cretionary relief. 

Orver: It is ordered that the alien be deported fechre the 
United States pursuant to law on the charge stated in the war- 
rant of arrest. , 








Assistant Commissioner, 
Adjudications Division. 
File: A-8117180. 
In re: Bartolo Lubini or Bartolo Lubichi. 
In deportation proceedings. 
In behalf of respondent: Isaac Shorr, Esq., 170 Dicadime. 
New York 7, New York, Heard December 19,1951. 
CHARGES: 
Warrant: Act of 1924—Remained longer—Seaman. 
Lodged: None. | 
APPLICATION: Voluntary departure. | 
DETENTION Status: On bond. | 


The only issue before us concerns the exercise of diseretionary 
relief from deportation. 

Respondent, a forty-one year old native of Italy and | lest a 
citizen of that country, last entered the United States at Balti- 
more, Maryland on October 24, 1946 as a seaman, a member of 
the crew of the S. S. “Anna Luzia”. His only relatives, his 
wife and child, live in Trieste. 

Upon consideration of the entire record, and oral argument 
and representations made, the following order will be entered 
in this case. 

Orper: It is ordered that the outstanding order of deporty 
tion be withdrawn and the alien be permitted to depart from 
the United States voluntarily without expense to the Govern- 
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Ment, to any country of his choice, within such period of time, 
in any event not less than 60 days, and under such conditions as 
the officer-in-charge of the District deems appropriate condi- 
tioned upon consent of surety. 

It is further ordered, that if the alien does not depart from 
the United States in accordance with the foregoing, the order of 
deportation be reinstated and executed. 


a ee 
° 


CPM:es. 


UnitTep StaTes DEPARTMENT OF JUSTICE 


IMMIGRATION AND NATURALIZATION SERVICE 


70 Columbus Avenue, New York 23, N. Y. 


File No.: 0300-397652 DP. 

Report of Hearing (Under 8 CFR 171.5) in the Case of 
BaRTOLOMMEO ANTONIO LusINI or Barroxro LusBICHI or 
LUBINIC 


Date: August 5, 1952. 

Place: 70 Columbus Ave., N. Y.C. 

Examiner: Abraham Sherman. 

Stenographer: Eleanor Labul. 

Counsel or representative: Isaac Shorr, Esq., 305 Broadway, 
New York 7, N. Y. 


Acting Interpreter: Pandely Talalabac, 440 Columbus Ave- 


nue, New York, N. Y. 

Language used: Italian. 

EXAMINER TO INTERPRETER: 

Q. What is your name, address, and citizenship? 

A. Pandely Talalabac, 440 Columbus Avenue, New York, 
N. Y., citizen of the United States since 1909. 

Q. Do you speak and understand the Italian language? 

A. Yes, 

Q. Are you able to translate fluently from Italian into Eng- 
lish and from English into Italian? 

A. Yes. 
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Q. Please rise and raise your right hand. [Complies.] _ Do 
you solemnly swear that you will faithfully interpret all) the 
questions and answers in this proceeding, so help you God? 

A. Yes. [Sits down.] 


EXAMINER TO APPLICANT (THROUGH [wnenraeten 


Q. What is your full, true and correct name? 

A. Bartolomeo or Bartolo Lubini; also known as Lubinie or 
Lubichi. 

Q. Have you ever used or been known by any other names! 

A. No. 

Q. What is your address? 

A. 114-116 Christopher Street, New York, N. Y. 

Q. Do you speak, read and understand the English Jan- 
guage? : 

A. No; just a few words. 

Q. Do you speak and understand Italian? 

A. Yes. 

Q. Do you understand the Interpreter now present? 

A. Yes. 

Q. I show you application for adjustment of iennteettion 
status under Section 4 of the Displaced Persons Act of 1948, 
as amended, made out in the name of Bartolo Lubini, and ask 
you whether you submitted this application? 

A. (After examining.) Yes. | 

Q. The purpose of this hearing is to determine your igi- 
bility for adjustment of your immigration status under the pro- 
visions of Public Law 774, as amended, relating to displaced 
persons residing in the United States. During this proceeding, 
you have the right to be represented, at your expense, by an 
attorney or representative of your own choice who is qualified 
to practice before this Service. Do you desire to be so repre- 
sented? ! 

A. Yes; my attorney is now present. 


EXAMINER TO COUNSEL: 


Q. Will you please identify yourself for the record. 
A. Isaac Shorr, 305 Broadway, New York City. I have been 
admitted to practice before this department and before the 
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Board of Immigration Appeals. I have filed a Notice of Ap- 
pearance in this case. 


EXAMINER TO COUNSEL AND APPLICANT: 


Q. At this hearing you may offer any pertinent evidence in 
support of your application or to meet any evidence against 
you, to cross-examine witnesses, if there be any, and to make 
objections for the record. Do you understand? 

A. (By both.) Yes. 


- EXAMINER TO APPLICANT: 


Q. It will be necessary for you to testify under oath. Any 
statements you make must be made freely and voluntarily with 
the understanding that they may be used by the Government 
in any future proceeding which may be instituted. If you 
wilfully and knowingly testify falsely to a material fact at 
this proceeding you may be prosecuted for perjury, the penalty 
for which, upon conviction, is a fine not to exceed $2,000 or 
imprisonment for not more than five years, or both. Under 
the provisions of Section 14 of the Displaced Persons Act of 
1948, as amended, any person who knowingly violates or con- 
spires to violate any provision of that Act, except Section 9 
thereof, shall be guilty of a felony and, upon conviction, shall 
be fined not less than $500 nor more than $10,000, or shall be 
imprisoned for not less than two years nor more than ten 
years, or both. Do you understand? 

A. Yes. 


EXAMINER TO COUNSEL AND APPLICANT: 


Q. Are you ready to proceed with this hearing? 
A. (By both.) Yes. 


EXAMINER TO APPLICANT: 


Q. Please stand, raise your right hand and be sworn. (Com- 
plies.) Do you solemnly swear that all the statements you 
are about to make in this proceeding will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

A. Ido. [Sits down.] 

(Application is reviewed with the applicant and necessary 
changes were made at the request of and were acknowledged 
by the applicant.) 


«2 


“4 
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Q. Is all the information now shown in your application t true 
and correct? 

A. Yes. : 

Q. This application will be entered of record as Exhibit 1 
and all of the information contained therein will be considered 
in arriving at a decision in your case. I now show you papers 
and documents which relate to this proceeding and which will 
be considered in arriving at a decision in your case. Please 
make any comment concerning them you consider appropriate. 
They will be entered of record as exhibits and acentitie! by 
number as follows: 

Exhibit 2—Form 3-1955 sworn to by the applicant on Au. 
gust 5, 1952. 

Exhibit 3.—Notarized affidavit executed by Nick iim 
on January 29, 1952, indicating that the subject has been a 
person of good moral character since October, 1946. 

Exhibit 4.—Notarized affidavit executed by Charles Martini 
on January 29, 1952, indicating that the subject has been a 
person of good moral character since October, 1946. , 

Exhibit 5.—Notarized affidavit executed by Luigi Berta on 
January 29, 1952, indicating that the subject has been a per- 
son of good moral ‘character since October, 1946. 

Exhibit 6.—Letter, dated January 29, 1952, from Leone! s 
Restaurant, 239 West 48th Street, New York 19, N. Y., indi- 
cating that Bartolomeo Antonio Lubini has been employed 
since October, 1946 as Bartolo Lubini. 

Exhibit 7.—Certificate of Good Conduct No. 250647 issued 
by the Police Department, City of New York, on January 30, 
1952 to Bartolomeo A. Lubini, also known as Bartolo Lubinic. 

Exhibit 8—Report from the Identification Division of the. 
Federal Bureau of Investigation, indicating no prior criminal 
data under the fingerprints of Bar tolo Lubini or Bartolo Lu- 
bichi. | 

Exhibit 9.—Report of character investigation, date June 30, 
1952, conducted by an officer of this Service in the case of Bar- 
tolomeo Antonio Lubini and containing no derogatory informa- 
tion. 

Exhibit 10—Form IJ-405, Certificate of Arrival of Alien 
Seaman, indicating that Bortolo Liubicich arrived in the 
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United States at Baltimore, Maryland on October 23, 1946, 
and was admitted as a seaman under Section 3 (5) of the Act 
of 1924. He was reported as a deserting seaman on October 
28, 1946. 

Exhibit 11—Form I-448 in the name of Bartolomeo An- 
tonio Lubini, endorsed, examined and medically passed, 
signed by F. D. Sherwood, Surgeon, U.S. Public Health Serv- 
ice. 

Exhibit 12—Photostat and certified English translation of 
Certificate of Birth and Baptism from Trieste, indicating that 
Bortolo Antonio Lubini or Ljubicic was born on April 24, 1910, 
at Briani. (Original seen, compared, and returned.) 

Exhibit 13.—Photostat and certified English translation of 
Certificate from the Tribunal of Rome, indicating that there 
is nothing in the judicial files in the name of Bortolo Lubini or 
Ljubicic, born April 4, 1910 at Briani di Valdarsa, Province 
of Pola. (Original seen, compared, and returned.) 

Exhibit 14.—Photostat of Italian Certificate of Family 
Status, together with certified English translation, indicating 
that Lubini Bartolomeo, born April 24, 1910, occupation sailor, 
immigrated to America in 1946 end was cancelled from the 
population Registry of Trieste on May 19, 1950. (Original 
seen, compared, and returned.) 

Q. Do you have any comment to make with regard to these 
exhibits? 

A. No. 

By CounsEL: 

No. 


EXAMINER TO APPLICANT: 

Q. It is noted that you did not submit any photostat of your 
passport. When you arrived in the United States at Balti- 
more, Maryland in October, 1946 you did have a passport; is 
that correct? 

A. Yes. 

Q. It was an Italian vessel that you arrived on; is that cor- 
rect? 

A. Yes. 
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Q. You had an Italian passport or an Italian seaman’s book; 
is that correct? | 

. A national certificate to travel as a seaman. 

. Who issued that certificate? 

. It was issued to me by the authorities at Fiume. 
. What happened to that document? 

. L left it aboard the ship. 

. It is noted that the documents which have been admitted 
into the record as exhibits spell your name in very many differ- 
ent variations, such as Bartolo and Bartolomeo Lubini and 
Lubici and Lubinic and Ljubicic. Are all these alternative 
spellings of your name and do all these documents refer to you? 

A. They all relate to me and are different spellings of my 
name. | 

Q. Of what country are you a citizen? 

A. Not any country. 

Q. You mean that you are stateless? 

A. I don’t know. 

Q. It is noted that most of your documents give your birth- 
date as April 24, 1910, while Exhibit 13 gives the date of your 
birth as April 4,1910. Please explain this discrepancy. : 

A. They made an error. The correct date of my birth is 
April 24, 1910. 

Q. What are the names of the town and province in which 
you were born? 

A. Briani, Province of Pola. | 

Q. When you were born in April, 1910, what was the nist: 
ality of the town of Briani and the Province of Pola? | 

A. Austria. : 

Q. After World War I the province became Italian and 
remained Italian until World War II; is that correct? 

A. Yes. | 

Q. The town of Briani is presently included in Yugo i 
that correct? 

A. Yes. 

Q. When were you last in Briani? 

A. 1946 I was there for a month before I left for the United 
States. 


' 
| 
' 


OrPoOrbOyS 
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Q. Your answer indicates that you had been residing some- 
where else; is that correct? 

A. I was residing in Trieste. 

Q. When did you leave your native town and go to Trieste? 

A. 1939. 

Q. And you lived in Trieste all the time from 1939 to 1946; 
is that correct? 

Yes. 

You got married in Trieste; is that correct? 

Yes. 

And your child was born in Trieste; is that correct? 
Yes. 

What sort of work were you doing there? 

I wasaseaman. I was traveling all the time. 

What ships were you sailing on? 

I was sailing on Italian ships. 

Did you have an Italian Seaman’s Book? 

Yes. 

. Isn’t it true that every sailor who works on an Italian 
ship has to have an Italian Seaman’s Book? 

A. Yes. 

Q. What were you doing during the war years? 

A. I was traveling all the time on the ships. 

Q. As a sailor in the Italian Merchant Marine; is that 
correct? 

A. Yes. 

Q. You have stated that you were in your native town of 
Briani for a month in 1946 before your departure to the United 
States; is that correct? 

A. Yes. 

Q. Did you find that your native town of Briani is now gov- 
erned by the Yugoslavian authorities? 

A. Yes. 

Q. Did you have any trouble entering or leaving Briani? 

A. No. 

Q. Did you have to present any documents at the border? 

A. The authorities at Trieste, both the Italian and Yugoslav 
authorities, gave me a pass to go to Briani. 


OPOPOPOPOoPOopKP 
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Q. Why did you go back to Briani in 1946? 

A. To visit my mother and the rest of the family in Briani. 

Q. Did you go there to say farewell to them because you 
intended to emigrate to the United States? 

A. At that time I was thinking of coming to the United 
States. 

Q. When you arrived in the United States at Baltimore, 
Maryland, on October 24, 1946, what was your intention as to 
remaining in the United States? 

A. My intention was to visit one of my oaethyatnn. | who i is 
here in the United States now. 

Q. How long did you intend to visit him? : 

A. My intention was then to remain here a few days. 

Q. What did you intend to do after those few days? — 

A. My intention was to return to the ship, but after I came 
ashore and met my friend I decided to remain here. ! 

Q. Since you had only been admitted as a seaman you knew 
that your stay here was unlawful; is that correct? 

A. My friend told me that others remained here, so . re- 
mained also. 

Q. But you knew it was unlawful; is that correct? 

A. Yes. | 

Q. Where were these friends that you stayed with; ; were they 
in Baltimore or in New York? 

A. New York. | 

Q. When you deserted the ship that you came on, did you 
desert it in Baltimore or in New York? 

A. Baltimore. I came from Baltimore to New York by: train. 

Q. And the same month that you arrived you took employ- 
ment at Leone’s Restaurant and have been working there ever 
since; is that correct? 

A. Yes. | 

Q. What do you do at Leone’s Restaurant? | 

A. Butcher. | 

Q. What is your salary? ! 

A. $91.76 a week. 

Q. What are your assets? 

A. I have about in the Central Savings Bank $6,118. 24. In 
the New York Savings Bank $4,619.07. In the New York 


| 
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Savings Bank I have United States war bonds $2,000. My 
clothes, furniture and other assets are worth about $1,000. 

Q. How much rent do you pay? 

A. $43 per month. 

Q. Have you been sending any money home to support your 
wife and child in Trieste? 

A. Yes. 

(ExAMINER’S Nore: Presents certificates indicating that he 
sent $100 to his wife on June 18, 1952; on May 13, 1952; on 
November 14, 1951; on January 3, 1951; on January 16, 1951; 
on March 15, 1951; on May 10, 1951; on November 15, 1950 
and on September 25, 1950.) (Examined and returned to ap- 
plicant.) 

Q. Has your wife written you that she has received these 
sums that you have sent her? 

A. Yes. 

Q. Are you unable to return to Trieste at the present time for 
any reason? 

A. Iam not able to return there on account of the Yugoslavs 
are still there. 

Q. What does Yugoslavia have to do with your inability to 
return to Trieste? 

A. My name has been cancelled. I cannot return there. 

Q. According to Exhibit 14, your name was cancelled from 
the population Registry on May 19, 1950 because you had im- 
migrated to America in 1946. However, your wife and child 
are still residing in Trieste. Does that not give you the right 
to return there? 

A. Iecannot go. I have no address there. 

Q. In other words, you claim that you are unable to return 
to Trieste because you are cancelled from the population 
Registry there and not for any other reason; is that correct? 

A. That is the main reason why I cannot return to Trieste. 

Q. Have you inquired of any Italian Consul or any other 
Italian official as to whether you would be permitted to return 
to Italy or to Trieste? 

A. No. 

Q. In that case you do not even know whether or not you 
might be permitted to return to Trieste; is that correct? 
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A. I am sure my name being cancelled I cannot return to 
Trieste. 

Q. However, you have made no attempt to find ante is that 
correct? 

A. I never attempted. 

Q. If you should be given permission to return to Trieste, 
would you be willing to return there to your wife and child? 

A. No. ! 

Q. Why not? : 

A. Because if I legalize my residence to remain in the United 
States, my wishes are to bring my family here in the United 
States. 

Q. But if you cannot legalize your status in the United 
States? | 

A. Where will I go? ; 

Q. Would you be persecuted for any reason if you were to 
return to Trieste at this time? 

A. There is no work there in Trieste and the people are 
starving. 

Q. But you would not be persecuted by the authorities for 
any reason in Trieste, would you? 

A. I cannot stay there. They would not allow me to stay 
there. 

Q. How do you know that since you never inquired ' of the 
authorities whether they would permit you to stay there? 

A. My wife writes me from there. 

Q. What does your wife write that would have anything to 
do with your inability to return to Trieste? 

A. My wife writes to me that I cannot return there and that 
I could not get any work there and that I will be persecuted. 

Q. Who does your wife write would persecute you and why? 

A. To my knowledge I don’t think there is any government 
in Trieste. 

Q. That does not answer the question as to who would per- 
secute you and why if you should return to Trieste. 

A. My name has been cancelled and if I fall in the hands of 
the Yugoslavian Government I will be persecuted. | 

Q. Would you be persecuted for any reason if you were to 
return to the town of your birth in Yugoslavia? | 








38 


A. Thereisa Communist Government. I wouldn’t go there. 

Q. You were there for a month in 1946 according to your 
statement. Did anyone persecute you or do anything to you 
during that month? 

A. No. 

Q. What is the citizenship of your wife and child? 

A. Stateless. 

Q. I call to your attention that in a sworn and signed state- 
ment made by you on October 4, 1951 you stated that your wife 
and child are of Italian citizenship. What do you have to 
say about this? 

A. Only my daughter was born 3 in Aneel, My wife was 
born in Austria. 

Q. You have just aaiol that your wife was born in Austria. 
Actually she was born in the Province of Pola when it was under 
Austrian domination and after World War I aha was 2 citizen of 
Italy; is that correct? ba 

A. Yes. 

Q. Acopy of the statement that you made on October 4, 1951 
will now be entered into evidence & as Bie 16 in this case. 
Do you understand? 

A. Yes. 

Q. Have you ever been excluded or deported from the United 
States? 

A. No. 

Q. Were you not ordered deported after a hearing at Ellis 
Island? 

A. Yes, at Ellis Island. 

(EXAMINER’s Note.—File contains Warrant of Arrest, dated 
October 4, 1951; also record of hearing at Ellis Island on Octo- 
ber 8, 1951; also recommendation of deportation by the Hear- 
ing Examiner; also Order of Deportation, dated October 31, 
1951 by the Assistant Commissioner, Adjudications Division.) 

Q. Have you ever been on public relief sine here or in Italy? 

A. No. 

Q. Have you ever suffered from any severe mental or physical 
illness? 

A. No. 
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Q. Have you ever been arrested anywhere either here or 
abroad for any crime? ! 

A. No. 

Q. Have you ever —? in the wane forces of any country? 

A. Yes, when I was 21 years old I served in the Italian id 
for 24 months. 

Q. Did you receive an honorable discharge? 

A. Yes. ! 

Q. Did you ever register ‘eles the Selective Training & 
Service Act in this aren 

A. No. ; | 

Q. Have you ever been en with any political party? 

A. No. 

Q. Have you ever been connected with any clubs, or organi- 
zations, or societies, or groups? 

A. Iam a member of the Chefs, Cooks, Pastry Cooks Union 
of New York, Local 89, AFL. 

Q. Didn’t you have to be a member of the Italian Seamen’ 3 
Union while you were working as a seaman on Italian =ripee 

A. No, I was not. 

Q. Were you ever a member of the Communist Party or any 
of its affiliate organizations? | 

A. No. | 

Q. Have you ever been a member of the Fascist, or Nazi, or 
Falangist Parties, or any organizations associated with these 
parties? 

A. No. 

Q. Have you ever believed in, taught, or advocated any of 
the principles of Communism, Fascism, Nazism, or Falangiem? 

A. No. 

Q. Would you be ee to bear arms and fight for the 
United States? 

A. Yes. 

Q. What happened to you at the outbreak of war in 1930? 

A. When the war broke out in September, 1939, I was travel- 
ing as a seaman on Italian ships between all the ports of Italy. 
I continued to work on these ships from Italian ports until the 
war was over in 1945. After that I was working in Trieste 
loading and unloading English and American ships. I worked 
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in Trieste as a longshoreman for nearly two years. After that 
I went back on the Santa Lucia as a fireman for six months, 
and then I embarked on the Anna Maria and came to the 
United States. 


Q. Was that your first arrival in the United States on Octo-_ 


ber 23, 1946? 
A. Yes. Beng 
Q. Was the name of the ship the Anna Maria or the Anda- 
lusia? 
A. The Andalusia. © 
Q. Are there any other exhibits that you wish to present at 
this time? 
A. No. 
By CounsgEL: 
No. 
EXAMINER TO COUNSEL: 


Q. Do you desire to question the applicant for the record? 
A. Yes. 


CoUNSEL TO APPLICANT: 


Q. When did you first start working as a seaman? 

A. 20 years ago. 

Q. From what port were you sailing all the time? 

A. Trieste. 

Q. Was that the only port you sailed from all your life? 

A. Yes, Trieste. 

Q. You said that you were married in Trieste; is that right? 

A. Yes. 

Q. Were you at that time sailing ships? 

A. Yes. 

Q. How much of a stay on shore did you have at any time? 

A. Four or five days. 

Q. Was five days the longest period that you ever remained 
in port? 

A. Yes. 


Q. What quarters did your wife occupy in Trieste since you 
married her? 
A. One room. 


» 


Q. 


room? 


Ps 
Q. 
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And whenever you came to Trieste you stopped i in b that 





Yes. 
Where is your family, your father, mother, sister and 


brother? 


A. 


My father is dead; my mother is in Briani and my brother 


and sister live in Briani. 


Q. 


was 


OPOPOPOHPOoP op 


Do you have any property in Briani? 
Yes; the property that my father left. 
What did you have in Briani? 


. Two houses and 100 hectares. 


Do you have any property in Trieste? 

No. 

What is your religion? 

Catholic. 

Do you go tochurch regularly? 

Yes; on Sundays. 

Now where do you consider your residence in Europe? 
None. 


. Now you introduced a document showing that your name 


cancelled from the population in Trieste. Does that 


mean that you are no longer a resident of Trieste? Isn’ t that 
right? 


A. 
Q. 


Yes, I am not a resident nowhere. 
You stated you were afraid to go to Trieste before. Did 


you base this on the information you received from your wife? 


A. 
Q. 


Yes. 
Did you receive any information about Trieste from 


other sources? 
. No. 
. Why are you afraid to go to Briani, Yugoslavia? 
. Because the government is Communist. 
. Do you know what government is ruling Trieste now? 
. No. 
. Did you know that Yugoslavia claims Trieste? 
. Yes. 


. That is the same government that is now ruling Yugo- 


slavia? 


A. 


Yes. 
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Q. Did you hear about the treatment of Roman Catholics 
in Yugoslavia? 

A. No. Idon’t know. 

Q. Why are you afraid to return to Briani? 

A. I do not like the form of government. 

Q. Question 32 of Exhibit 15 you were asked where your 
wife wasborn. Where was your wife born? 

A. Briani. 

Q. Did she ever accept Italian citizenship? 

A. No. 

Q. As far as you know she is still 2 Yugoslav citizen? 

A. Yes. 


By CouNSEL: 
That is all. 
EXAMINER TO APPLICANT: 


Q. Is there any other statement that you wish to make at 
this time as to why your immigration status should be ad- 
justed? 

A. No. 

Q. In the event that it is found you meet the eligibility 
requirements, do you hereby stipulate and agree to waive the 
service of any discussion of the evidence, findings of fact, con- 
clusions of law and order in your case, so that it may be for- 
warded to the Central Office for final disposition? 

A. Yes. 


By CouNnseEL: 
So stipulated. 
EXAMINER TO APPLICANT: 


Q. In the event that it is found you do not meet the eligibil- 
ity requirements, you will be served with a copy of the discus- 
sion of the evidence, findings of fact, conclusions of law and 
recommendations, after which you will be given a specified 
period of time within which to submit written exceptions, if 
so desired. Do you understand? 

A. Yes. 

Q. Have you understood all the questions that were put to 
you at this hearing? 
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A. Yes. 

Q. Have you understood all the interpretations and _—_ 
lations that were made by the Interpreter? 

A. Yes. ) 

(steering closed. ] 


I certify the foregoing to be a true and correct transcript of 
my shorthand notes of the testimony taken by me in the ar 
case. 





Eleanor Labul, 
ELEANOR Lasun, | 
Stenographer. 








Unitep States DEPARTMENT OF JUSTICE 






IMMIGRATION AND NATURALIZATION SERVICE 


Aprit 8, 1953. 

File: A8 117 180 New York A8 117 180 DP iNosAp- 
peal. 

In re: Bartolomeo Antonio Lubini or Bartolo Lubichi or 
Lubinic. 

Proceedings under section 4 of the Displaced Persons Act of 
1948, as amended. 

In behalf of applicant: Isaac Shorr, Esquire, 305 Broadway, 
New York 7, N. Y. 

Application: Adjustment of immigration status. 













Discussion: The applicant is a 42 year old married male alien, 
a native of Briani de Valdessa, province of Pola. The town of 
the applicant’s birth was Austrian at the time of his birth, then 
became a part of Italy after World War I, and since World War 
II has been a part of Yugoslavia. The sualiment arrived in the 
United States at Baltimore, Maryland on October 23, 1946, and 
was admitted as a seaman under Section 3 (5) of the Act of 
1924. He deserted the ship and has remained in the United 
States since then. The applicant stated that at the time of his 
arrival it was his intention to reship foreign, but he subse- 
quently changed his mind and decided to remain. Since ‘this 
was the subject’s first and only entry into the United States, the 
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applicant’s statement that he intended to reship appears to be 
merely a self-serving declaration. 

The applicant admitted that he arrived in the United States 
on an Italian ship in possession of an Italian seaman’s book; 
that he was a sailor in the Italian Merchant Marine throughout 
the war; that he was a resident of Trieste from 1939 to 1946; 
that he was married in Trieste; that he has a child born in 
Trieste; that his wife and child still reside in Trieste, and on 
October 4, 1951, the applicant stated that his wife and child were 
Italian citizens. The applicant also submitted as Exhibit 14 a 
certificate from the Mayor of Trieste, indicating that the appli- 
cant was cancelled from the population registry of Trieste, 
because he emigrated to America in 1946. The applicant stated 
that he could not return to Trieste, because his name had been 
cancelled from the population registry, but added that he had 
made no attempt to find out if he would be readmitted to 
Trieste. When asked if he would be persecuted if he returned 
to Trieste, the applicant answered “There is no work there in 
Trieste and the people are starving.” 

It appears established by the record that the subject was 
last a resident of Trieste, and that he would not be persecuted 
if he were to return to Trieste. Hence it will not be necessary 
to examine the other issues presented in matters arising under 
Section 4 of the Displaced Persons Act of 1948 as amended. 


Finding of fact: Upon the basis of all the evidence pre- 
sented, it is found: 


(1) That the applicant is an alien, a native of Austria and 
last a citizen of Italy; 

(2) That the applicant entered the United States on only 
one occasion at Baltimore, Maryland, on October 23, 1946, 
when he was temporarily admitted as a seaman under the pro- 
visions of section 3 (5) of the Immigration Act of 1924, as 
amended; 

(3) That the applicant has never been admitted to the 
United States for permanent residence; 

(4) That the applicant was last a resident of Trieste; 

(5) That the applicant cannot establish that he is unable 
to return to Trieste, because of fear of persecution on account 
of race, religion or political opinions. 
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Conclusion of law: Upon the basis of the foregoing ndings 
of fact, it is concluded: 

(1) That under section 4 of the Displaced Persons Act of 
1948, the applicant is ineligible for adjustment of his immigra- 
tion status as a displaced person residing in the United States. 


Recommendation: It is recommended that the applicant’s 
application for adjustment of his immigration status under the 
provisions of section 4 of the Displaced Persons Act of 1948, as 
amended, be denied. 


| 
Examining Officer. 





AS 
U.S. DEPARTMENT OF JUSTICE 


BOARD OF IMMIGRATION APPEALS | 
JANUARY 29, 1954. 


In the Matter of Bartoto LusIni | 
File: A-8117180—New York. 
In deportation proceedings in behalf of respondent: fo 
Shorr, Esquire, 170 Broadway, New York 7, New York. . 


This case comes forward on motion of counsel dated Decem- 
ber 28, 1953, requesting withdrawal of the outstanding warrant 
of deportation and further requesting that the hearing ‘be re- 
opened for the purpose of affording the respondent an oppor- 
tunity to apply for suspension of deportation under section 244 
(a) of the Immigration and Nationality Act of 1952.' The 
record reflects that the respondent has resided continuously 
in the United States since his admission at Baltimore, Mary- 
land on October 24, 1946, as a seaman. The respondent has 
never been admitted to the United States for permanent resi- 
dence. The respondent’s wife and child are natives, citizens 
and residents of Italy. The record establishes that the re- 
spondent barely meets the minimum requirements of seven 
years continuous physical presence in the United States ‘as re- 
quired under section 244 (a) of the Immigration and National- 
ity Act of 1952. 
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After carefully considering all the evidence of record to- 
gether with the documents submitted by counsel in support of 
his action, we find nothing therein that merits the reopening 
of the hearing for the purpose requested by counsel. The re- 
spondent was previously accorded an opportunity to depart 
voluntarily from the United States, in lieu of deportation and 
he failed to take advantage of that privilege at that time. For 
the reasons stated, the following order will be entered in this 
case. 


Order: It is ordered that the motion be denied. 


—— as 
Chairman. 
Unrtrep States DEPARTMENT OF JUSTICE 


IMMIGRATION AND NATURALIZATION SERVICE 


Maxcx 17, 1955. 
File Number: A-8117180. (No Appeal). 
Serial Number: 002354. New York District. 


In re Bartolo Lubini. 

Proceedings under section 6 of the Refugee Relief Act of 1953, 
as amended. 

In behalf of applicant: Anton G. Sintich, Esq., 111 Broadway, 

New York City, N. Y. 

Application: Adjustment of immigration status. 

The applicant is a 44 year-old married male, who was born 
in the Province of Pola when that was a part of Austria but 
which became a part of Italy after World War I and since World 
War II, has been a part of Yugoslavia. He stated that he does 
not know his present nationality. The applicant last entered 
the United States at Baltimore, Maryland on October 23, 1946 
when he was admitted as a seaman under Section 3 (5) of the 
Immigration Act of 1924. He has remained in this country 
since that time. 

The applicant testified in deportation proceedings in 1951, 
in connection with his application for adjustment of immigra- 
tion status under Section 4 of the Displaced Persons Act of 
1948, that he left his native village in 1939 and took up perma- 
nent residence in Trieste, which residence continued until 1946. 
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He now states that he did not take up residence in Trieste until 
about 1942. Under date of March 18, 1954 the Consul General 
of Italy at New York, advised the Immigration and Naturaliza- 
tion Service that it has been officially established that Bartolo 
Lubini established his residence in Trieste on May 19, 1940. 
The Consul General stated that as he was a permanent resident 
of Trieste on June 10, 1940, no option was required in his case. 
On April 2, 1954 the Consul General issued a travel document 
for the applicant’s return to Italy. 


Recommendation: It is recommended that the sien’ 8 spall 
cation for adjustment of immigration status under the provi- 
sions of Section 6 of The Refugee Relief Act of 1953 be denied 
for the reason that he is able to return to the country of his 
nationality. 


F.S. Nooney, 
F. S. Nooney, 
Special Inquiry Officer. 


(1, S. GOVERNMENT PRINTING OFFICE: 1937 





